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The case concerned a claim brought by the insured 

waste-management company against its insurance 

brokers for breach of contract and/or negligence. Having 

obtained stock, machinery and business interruption (BI) 

cover through the broker for a number of years, cover was 

placed for the 2010/11 year with a new insurer for a BI 

sum of £2.5m and a turnover figure of £11m. 

 

 

Case summary  

 

As the premium was higher than in previous years, the insured was to acquire 

a loan from a third party premium financer. Having placed the cover, the 

insured sent the broker its draft accounts for the year ended 31 August 2009. 

The broker was to forward the documents to the financer. The accounts, 

which the broker did not read, showed a turnover figure of £17.6m. 

 

Following a fire at the insured’s premises, it was discovered that it had been 

grossly underinsured. Although the insured subsequently settled the claim 

under the BI cover for a reduced amount, it alleged that the broker was 

negligent in its provision of advice and had failed to arrange sufficient levels of 

cover or for a two year indemnity period.  

 

 

Duties owed by a broker to an insured 

 

The claim was dismissed in its entirety. Mr Justice Blair held that the broker 

had provided adequate advice to the insured and had no reason to challenge 

the figures which had been provided by them. The judgment included an 

interesting review of the duties owed by an insurance broker to an insured 

when placing BI cover. 

 

Most significant was that it was held that the BI sum to be insured and the 

indemnity period are both matters for the client, not the broker. However, the  
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broker is under an obligation to provide to the insured an adequate 

explanation of how to calculate the sum to be insured and choose a maximum 

indemnity period. The broker must ensure that the client understands the 

terms, including “gross profit”, which for the purposes of BI cover is different to 

normally accepted accounting principles. 

 

A broker cannot be expected to conduct a detailed investigation into the 

client’s business. However, he must still take reasonable steps to ascertain 

the nature of the client’s business and his insurance needs. Highly relevant to 

the duty owed is the level of an insured’s sophistication, which in the case of a 

commercial insured may be high.  Previous dealings are also significant and 

where the responsible personnel remain the same and the advice given can 

be properly demonstrated by documentation or other means, there may be no 

need for annual repetition of advice previously given and understood. Where 

a client appears well-informed about his business and provides to the broker 

financial information, the broker is not expected to challenge and verify the 

information unless he has reason to believe it to be inaccurate. 

 

Finally, where a broker is given express instructions as to the cover to be 

obtained, he is under a duty to exercise reasonable care to adhere to those 

instructions. 

 

 

Duties owed by a broker to an insured post placement of risk 

 

Pursuant to the decision in HIH Casualty & General Insurance Ltd v JLT Risk 

Solutions Ltd, the insured sought to argue that the broker remained under a 

duty to read the draft accounts sent to him after placement, following which he 

should have advised that they were under insured.  In that case the Court of 

Appeal held that, once the risk has been placed, where a broker becomes 

aware of information which may have a material and adverse effect on the 

cover provided, he is under a duty to notify the insured and obtain instructions 

accordingly. 

 

The Court helpfully distinguished HIH v JLT. In the present case the broker 

was to act simply as a postbox in order to pass the accounts to the financer. 

Where there was nothing to alert the broker to the fact that the information in 

the accounts may have a material and adverse effect on the cover provided, 

the broker was under no duty to read it. 
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Conclusion 

 

The case will be extremely useful for defending claims on the scope of the 

duty of care owed to commercial or sophisticated clients.  Although the Court 

was clearly influenced by the Claimant director’s unreliable evidence and 

possibly a suspicion that he had deliberately under estimated turnover to 

reduce the premium,  there is no duty to advise on matters of which a 

commercial client should be fully aware or which they had been advised on in 

prior policy periods.  Perhaps most helpfully it can be used to argue the limits 

on the post placement duty of care, even where information does come into a 

broker’s possession that demonstrates deficiencies in the cover obtained. 
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