
 

 
www.beale-law.com 

London  |  Bristol  |  Dublin  |  Dubai 

Panel Discussion 

 

Design and Build Projects –  
Common Issues and Solutions 

Thursday 17 March 2016 

 



21/03/2016

1

London  |  Bristol  |  Dublin  |  Dubai 

@beale_law

Design and Build Projects –
Common Issues and Solutions

Thursday 17 March 2016

2

+

London  |  Bristol  |  Dublin  |  Dubai @beale_law

Format

Based on a simple design and build project

3 issues will be considered by the panel:

1. Design responsibilities under typical standard wording;

2. Claim arising from a defective element of the works;

3. Claim for an extension of time.

The purpose of the session is to generate debate – feel free to contribute!
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Speakers

James Vernon – Associate, Beale & Company Solicitors LLP

Vincent Moran QC – Keating Chambers

Tom Pemberton – Partner, Beale & Company Solicitors LLP

Geoff Bewsey – Senior Vice President, Hill International 
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The Scenario (1)

Employer The Knowledge Centre Ltd

Main Contractor Cement & Stone Ltd

M&E Design 

Consultant

Hot & Cold Designs Ltd

M&E Subcontractor Bolts & Brackets Ltd 
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The Scenario (2)

Project = a new science and IT block on land attached to the existing High 
Achievers secondary school

Pre-tender: Employer appointed Hot & Cold as M&E Design Consultant –
traditional design consultants appointment

Hot and Cold assisted in preparation of the tender design for M&E works 
including the Employer’s Requirements (ERs) 
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The Scenario (3)

ERs issued with tender documents included:

• The required layout of the block including the size and layout of 
classrooms;

• Performance requirements for extractor fans (air volume rates);

• Heating and cooling requirements for new classrooms and common areas 
prepared by Hot & Cold Designs.  These requirements were ascertained 
using thermal modelling and were based on the Employer’s proposed 
usage of the new classrooms and common areas, including occupancy 
levels.  
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The Scenario (4)

Cement & Stone tender return included their Contractor’s Proposals (CPs)

Detailed but in places conflicted with ERs

Cement & Stone employed as the design and build contractor

JCT Design and Build 2011 unamended with lump sum price
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The Scenario (5)

Hot & Cold novated to Cement & Stone – CIC standard form Novation 
Agreement

Bolts & Brackets employed by Cement & Stone as the M&E subcontractor –
JCT Design and Build Sub-Contract 2011

Hot & Cold and Bolts & Brackets provided collateral warranties to the 
Employer

Cement & Stone insurance – Design & Construct policy includes PI cover
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Issue 1 (1)

Hot & Cold’s tender design (incorporated into the ERs) included:

• the selection of the appropriate extractor fan and design of associated 
pipework needed to meet the air volume flow rate for the safe removal of 
waste gases

• the extractor fan was to be placed in an equipment store between two 
classrooms

For extractor fan selected by Hot & Cold to perform as required in ERs 
required a chemical equipment store of 30m²

CPs had only allowed for an equipment store of 25m² but included the 
selected extractor fan and associated pipework to meet the required air 
volume flow rate in ERs – conflict not picked up during tender review
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Issue 1 (2)

Equipment store constructed in accordance with CPs

Discovered too small for the selected extractor fan and associated pipework 
and so did not comply with the Employers Requirements

Cement & Stone sought clarification from the Employer to resolve the issue 
with the conflict between the size of the room and the need for sufficient space 
for the extractor fan and associated pipework
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Issue 1 (3)

The Employer = need to meet the output for the extractor fan as per the ERs 
but not to increase the size of the room  

As a result Cement & Stone, with the assistance of Hot & Cold, undertook a 
redesign of the pipework for the extractor fan in order to fit the reduced size of 
the equipment store  

Cement & Stone claimed the cost of this redesign from the Employer
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Issue 1 (4)

On commissioning - the extractor fan could not achieve the necessary air 
volume flow rate owing to alterations made to the pipework’s dimensions to fit 
into the space 

Required further redesign to achieve the necessary performance 

Cement & Stone considers that the work involved in and arising from the need 
to achieve the necessary air volume flow rate amounted to a variation of the 
works and therefore they are entitled to additional payment and time.  
Employer considers it has a claim arising from the discrepancy
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Issue 1 - Discussion

1. Discrepancies between ERs and CPs

2. Contractual issues as to C&S possible liability to a claim by Employer 

3. Passing liability down the chain

4. PI issues – fitness for purpose covered?
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Issue 2 (1)

The science and IT block was built to the heating and ventilation requirements 
in the ERs as designed by Hot & Cold Designs using thermal modelling based 
on the size of rooms, proposed usage and expected occupancy levels 

Commissioning tests – ERs met 

Shortly after the new block was in use, complaints were raised that two 
classrooms were too hot
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Issue 2 (2)

Classrooms affected - used as IT suites with a high occupancy rather than as 
general teaching rooms with medium occupancy as per the ERs 

Further, to avoid glare from daylight, blinds had been installed which 
prevented access to high level window louvres  

The Employer is pursuing a claim against Cement & Stone, who in turn seek 
to pass on any liability to Hot & Cold Designs who designed the heating and 
ventilation systems at tender and also carried out post-novation design 
services
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Issue 2 (3)

The Employer’s claim is that Cement & Stone should have known about the 
potential of different usages of classrooms and so should have designed a 
heating and ventilation system to have coped with changes of usage and 
occupancy levels  

Because they did not, the Employer is claiming that the costs of remediating 
the heating and ventilation systems are recoverable from Cement & Stone
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Issue 2 (4)

Cement & Stone (and Hot & Cold Designs in turn) deny the allegations entirely

Argument - could not reasonably have foreseen the change in usage and 
therefore neither Cement & Stone nor Hot & Cold Designs had failed in their 
duty by producing a design in accordance with the specification
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Issue 2 - Discussion

1. Contractual provisions C&S can rely on if end usage changes?

2. Steps C&S should take to pass claim down to H&C

3. PI issues
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Issue 3 (1)

C&S has notified the Employer of a delay to the progress of the Works

The cause of the delay is claimed to be as a result of a Change in the works to 
be done following the Employer's instruction to add an additional classroom by 
extending the floorprint of the new science and IT block

The Contractor has estimated that this Change is a Relevant Event and will 
cause a delay of 8 weeks for which they are entitled to an extension of time
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Issue 3 (2)

Employer has notified C&S that no extension of time is as C&S was already in 
delay and that delay was estimated to prolong the works by 8 weeks.  The 
cause of delay was the failure by C&S to complete the lighting installation on 
programme

Separately the Contractor has applied for additional monies including direct 
loss and/or expense arising from the Change.  This has been met, on the day 
after practical completion was due, with a notice of non-completion from the 
Employer 
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Issue 3 - Discussion

1. Instances in which a Change by the Employer would not be a Relevant 
Event in an unamended standard form contract

2. C&S entitlement to an extension of time when there is a Relevant Event but 
an equal event that is their fault

3. What does the Employer need to prove in order to use C&S’ delay to not 
award an extension of time

4. Practical guidance for contractors pursuing delay claims

5. Entitlement to additional money
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• Project planning:

• Plan, manage, monitor, REPORT

• “Join the dots” planning – tender, contract and project

• Knowledge (= monitor, record and REPORT):

• Record what happened when (and where) and by whom it was done

• Reconcile progress, delays and forecast outcome regularly (at least monthly)

• Re‐plan to overcome the impact of delays

• Project programme:

• Shows Contract and Contractor requirements and deliverables, is practicable, shows 
planning realistically (NEC3)

• Suitable for management and monitoring of the works (IGF)

• Regularly (at least monthly) update for progress, revise if no longer showing current 
planning realistically 

• Planners to understand forecasting and delay

• Work in robust planning software (Primavera P6 ‐ abandon “Blue Peter” software)

GJB: MANAGING RISKS OF DELAY
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Any questions?
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SCHEDULE 
TO CONTRACTOR’S PANEL EVENT SCENARIO 
RELEVANT EXTRACTS FROM CONTRACTS 
 
 
1. EXTRACTS FROM JCT DESIGN AND BUILD CONTRACT 2011 WITH TYPICAL AMENDMENTS 
 

Clause no. JCT DB 2011 wording Typical amendment/replacement provision
 

 
Articles of Agreement 
 
Third Recital  
 

 
The Employer has examined the Contractor’s Proposals and, 
subject to the Conditions, is satisfied that they appear to meet 
the Employer’s Requirements[3]. 
 
 
[3]  where the Employer has accepted a divergence from his 
requirements in the proposals submitted by the Contractor, the 
divergence should be removed by amending the Employer’s 
Requirements before the Contract is executed. 
 
 

 
Replace with: 
 
The Contractor has examined the Employer's Requirements and is satisfied: 
 
• as to the feasibility and practicality of the Employer's Requirements 

and has agreed to accept full responsibility for any design contained 
in them; 

 
• that the Contractor's Proposals and the Contract Sum Analysis will 

meet the Employer's Requirements in respect of the Works; and 
 
• that the Employer's Requirements can be carried out within the 

timescale envisaged therein and at the cost indicated in the 
Contract Sum Analysis.” 

 
Conditions of Contract 
 
Clause 2 
 
Contractor’s Obligations  
 
 
 
 
 
 
 

Design Work – liabilities and limitation  
 
2.17.1  Insofar as his design of the Works is comprised in the 
Contractor’s Proposals and in what the Contractor is to 
complete in accordance with the Employer’s Requirements 
and these Conditions (including any further design required to 
be carried out by the Contractor as a result of a Change), the 
Contractor shall in respect of any inadequacy in such design 
have the like liability to the Employer, whether under statute or 
otherwise, as would an architect or, as the case may be, other 
appropriate professional designer holding himself out as 
competent to take on work for such design who, acting 

Replace clause 2.17.1 with: 
 
2.17.1 The Contractor: 
 
2.17.1.1 accepts entire responsibility for the design of the whole of the Works 
including all designs contained in the Employer’s Requirements and 
Contractor's Proposals and for any error, mistake, inaccuracy or discrepancy 
contained in the same; and 
 
2.17.1.2 accepts entire responsibility for all aspects of the design 
development, the selection of goods and materials and the satisfaction of 
performance  



  

 
London  |  Bristol  |  Dublin  |  Dubai www.beale-law.com 

+ 
Clause no. JCT DB 2011 wording Typical amendment/replacement provision

 
Design Work – liabilities 
and limitation 
 
 
 

independently under a separate contract with the Employer, 
has supplied such design for or in connection with works to be 
carried out and completed by a building contractor who is not 
the supplier of the design.  
   

specifications and requirements included, specifically referred to in or to be 
clearly implied from the Employer’s Requirements. 
 
2.17.3 warrants and undertakes to the Employer that in exercising its 
responsibilities for the design of the works it has exercised and will continue 
to exercise all the reasonable skill and care to be expected of a 
professionally qualified and competent designer experienced in the design of 
works similar in scope, type, complexity, value, time scale and character to 
the Works.” 
 

Clause 2.11  
 
Responsibility for 
Employer’s Requirements 

Preparation of Employer’s Requirements
 
2.11 Subject to Clause 2.15, the Contractor shall not be 
responsible for the contents of the Employer’s Requirements 
or for verifying the adequacy of any design contained within 
them.  
 
Employer’s Requirements – inadequacy  
 
2.12.1 If an inadequacy is found in any design in the 
Employer’s Requirements in relation to which the Contractor 
under clause 2.11 is not responsible for verifying its adequacy, 
then, if or to the extent that the inadequacy is not dealt with in 
the Contractor’s Proposals, the Employer’s Requirements shall 
be corrected, altered or modified accordingly.   
 
2.12.2 Subject to clause 2.15, any correction, alteration or 
modification under clause 2.12.1 shall be treated as a Change.  
 

Delete clause 2.11 
 
 
 
 
 
 
 
 
Delete clause 2.12 

Clause 2.13 - Notice of 
discrepancies etc. 

2.13 If the Contractor becomes aware of any inadequacy as is 
referred to in clause 2.12 or any other discrepancy or 
divergence in or between any of the following documents, 
namely:  
 
2.13.1  the Employer’s Requirements;  
2.13.2  the Contractor’s Proposals;  
2.13.3  any instruction issued by the Employer under these 
Conditions; and 
2.13.4  any drawings or documents issued under clause 2.8;  

Read JCT DB clause 2.13 and 2,14 subject to following: 
 
Clause 2.17.4 to 2.17.11 
 
Insert new clauses as follows: 
 
“2.17.4 The Contractor shall not have or make any claim for an extension of 
time under clauses 2.23 to 2.26 or for loss and/or for damages, loss and/or 
expense under clauses 4.20 to 4.23 or otherwise, and clause 8.9 shall not 
have effect where and to the extent that the progress of the Works (or any 
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Clause no. JCT DB 2011 wording Typical amendment/replacement provision

 
 
2.13.5 he shall immediately give notice with appropriate details 
to the Employer, who shall issue instructions in that regard.   
 
2.14.1  Where the discrepancy or divergence to be notified 
under clause 2.13 is within the Contractor’s Proposals, the 
Contractor shall notify the Employer of his proposed 
amendment to remove it and (subject to compliance with 
Statutory Requirements) the Employer shall decide between 
the discrepant items or otherwise may accept the Contractor’s 
proposed amendment; the Contractor shall be obliged to 
comply with the decision or acceptance by the Employer 
without cost to the Employer. 
 
2.14.2  Where the discrepancy is within the Employer’s 
Requirements (including any Change to them issued under 
clause 3.9) the Contractor’s Proposals shall prevail (subject to 
compliance with Statutory Requirements), without any 
adjustment of the Contract Sum.  Where the Contractor’s 
Proposals do not deal with such a discrepancy, the Contractor 
shall notify the Employer of his proposed amendment to deal 
with it and the Employer shall either agree the proposed 
amendment or decide how the discrepancy shall be dealt with; 
that agreement or decision shall be notified to the Contractor 
and treated as a Change.   

section) having been delayed, affected or suspended is due to any mistake, 
inaccuracy, discrepancy or omission in the Employer's Requirements or the 
Contractor's Proposals or between the same or in any of the drawings or 
documents referred to in clause 2.8 or Schedule 1 or any failure by the 
Contractor to provide necessary drawings or documents in due time. 
 
2.17.5 Any mistake, inaccuracy or discrepancy in the Contractor's Proposals 
or in any drawing or document referred to in clause 2.8 or Schedule 1) or in 
the Employer's 
Requirements shall be corrected by the Contractor, but there shall be no 
addition to the Contract Sum or (notwithstanding clause 2.26)  extension of 
time in respect of such correction, or in respect of any instruction of the 
Employer relating to any such mistake, inaccuracy or discrepancy. 
 
2.17.6 Any reference to the design which the Contractor has prepared or 
shall prepare or issue for the Works shall include a reference to any design 
which the Contractor has caused or shall cause to be prepared or issued by 
others. 

 Fixing Completion Date
 
2.25.1 If on receiving a notice and particulars under clause 
2.24:  
 
.1     any of the events which are stated to be a cause of   

delay is a Relevant Event; and  
.2     completion of the Works or of any Section is likely to be 

delayed thereby beyond the relevant Completion Date,  
 
then, save where these Conditions expressly provide 
otherwise, the Employer shall give an extension of time by 
fixing such later date as the Completion Date for the Works or 
Section as he then estimates to be fair and reasonable.   

Clause 2.25.1 
 
In line 6 after “by fixing such later date as the Completion Date” insert 
“provided that the Employer shall not be obliged to take into account any 
delay caused by a Relevant Event which is concurrent with another delay for 
which the Contractor is responsible”. 
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Clause no. JCT DB 2011 wording Typical amendment/replacement provision

 
 
Relevant Events 
 
2.26  The following are the Relevant Events referred to in 
clauses 2.24 and 2.25:  
 
2.26.1  Changes and any other matters or instructions which 
under these Conditions are to be treated as, or as requiring, a 
Change;  
 
2.26.2  Employer’s instructions: 
 
2.26.2.1  under clause 2.13, except for any instructions relating 
to a discrepancy or divergence in or between the Contractor’s 
Proposals and/or any drawings or documents issued under 
clause 2.8; 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
Delete clause 2.26.2.1 

 Employer’s Instructions
 
Compliance with instructions  
 
3.5  The Contractor shall forthwith comply with all instructions 
issued to him by the Employer in regard to any matter in 
respect of which the Employer is expressly empowered by 
these Conditions to issue instructions, save that where an 
instruction requires a Change of the type referred to in clause 
5.1.2 the Contractor need not comply to the extent that he 
notifies a reasonable objection to it to the Employer. 
 

 

 Loss and Expense
 
Matters materially affecting regular progress 
 
4.20  If in the execution of this Contract the Contractor incurs 
or is likely to incur direct loss and/or expense for which he 
would not be reimbursed by a payment under any other 
provision in these Conditions due to a deferment of giving 
possession of the site or relevant part of it under clause 2.4 or 
because the regular progress of Works or of any part of them 

Insert new clauses 4.20.3 and 4.20.4 as follows: 
 
“4.20.3 any direct loss and/or expense resulting from any delay in the regular 
progress of the Works or any part where such delay is caused by a matter or 
matters referred to in clause 4.21 which is concurrent with another delay for 
which the Contractor is responsible shall not be taken into account; and 
 
4.20.4 notwithstanding any other provision of this clause 4.20, the Contractor 
shall not become entitled to the addition of any amount to the Contract Sum 
or to any other payment (other than any amount which is recovered by the 
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Clause no. JCT DB 2011 wording Typical amendment/replacement provision

 
has been or is likely to be materially affected by any of the 
Relevant Matters, the Contractor may make an application to 
the Employer.  If the Contractor makes such application, save 
where these Conditions provide that there shall be no addition 
to the Contract Sum or otherwise exclude the operation of this 
clause, the amount of the loss and/or expense which has been 
or is being incurred shall be ascertained and added to the 
Contract Sum; provided always that the Contractor shall:  
 
.1   make his application as soon as it has become, or should 

reasonably have become, apparent to him that the regular 
progress has been or is likely to be affected;  

 
.2   in support of his application submit to the Employer upon 

request such information and details as the Employer may 
reasonably require.  

 
Relevant Matters 
 
4.21  The following are the Relevant Matters:  
 
4.21.1  Changes and any other matters or instructions which 
under these Conditions are to be treated as, or as requiring, a 
Change;  
 

Employer under any policy of insurance maintained in accordance with this 
Contract) in respect of any costs, loss or expense incurred by reason of any 
error, omission, negligence or default of the Contractor or of any 
subcontractor or supplier or any of his or their employees or agents.” 

 Section 5  Changes 
 
General  
 
Definition of Changes 
 
5.1  The term ‘Change’ means:  
 
5.1.1  a change in the Employer’s Requirements which makes 
necessary the alteration or modification of the design, quality 
or quantity of the Works, otherwise than such as may be 
reasonably necessary for the purposes of rectification pursuant 
to clause 3.13, including:  
 

; 
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Clause no. JCT DB 2011 wording Typical amendment/replacement provision

 
5.1.1.1  the addition, omission or substitution of any work;  
5.1.1.2  the alteration of the kind or standard of any of the 
materials or goods to be used in the Works;  
5.1.1.3  the removal from the site of any work executed or Site 
Materials other than work, materials or goods which are not in 
accordance with this Contract;  
 
 

 Valuation of Changes and provisional sum work 
 
5.2  The value of:  
 
5.2.1  all Changes required by Employer’s instructions;  
5.2.2  all work which under these Conditions is to be treated as 
a Change; and  
5.2.3  all work executed by the Contractor in accordance with 
Employer’s instructions as to the expenditure of Provisional 
Sums included in the Employer’s Requirements 
 
shall be such amount as is agreed by the Employer and the 
Contractor or, where not agreed, shall, unless otherwise 
agreed by the Employer and the Contractor, be the amount 
valued (a ‘Valuation’) in accordance with clauses 5.4 to 5.7 
(‘the Valuation Rules’). 
 

. 
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2.   EXTRACTS FROM JCT DESIGN AND BUILD SUB-CONTRACT (DBSUB/C 2011) 
 

Clause no. JCT DBSUB/C 2011 wording Typical amendment/replacement provision
 

 
Articles of Agreement 
 
Sixth Recital  
 

 
The Contractor has examined the Contractor’s Proposals and, 
subject to the Sub-Contract Conditions, is satisfied that they 
appear to meet the Contractor’s Requirements[3]. 
 
[3]  where the Contractor has accepted a divergence from his 
requirements in the proposals submitted by the Sub-
Contractor, the divergence should be removed by amending 
the Contractor’s Requirements before the Sub-Contract is 
executed. 
 

 
Replace with: 
 
[Equivalent provision to that set out above to the Third Recital of JCT DB] 

Section 2  Carrying out the Sub-Contract Works 
 
Sub-Contractor’s Designed Works 
 
2.2  The Sub-Contractor shall:  
 
2.2.1  in accordance with the Numbered Documents (to the extent they are relevant), complete 
the design for the Sub-Contractor’s Designed Works [i.e. the works referred to in the Third 
Recital] and any further design which the Sub-Contractor is required to carry out as a result of 
a Variation, including the selection of any specifications for the kinds and standards of the 
materials, goods and workmanship to be used in the Sub-Contractor’s Designed Works, so far 
as not described or stated in the Contractor’s Requirements or the Sub-Contractor’s Proposals; 
 

[Step down of equivalent JCT DB amendments] 

 
Notice of discrepancies etc 
 
2.10  If the Sub-Contractor becomes aware of any such departure, error, omission or 
inadequacy as is referred to in clause 2.9 or any other discrepancy or divergence in or between 
any of the following documents, namely:  
 
.1   the Sub-Contract Documents;  
 
.2   the Main Contract;  
 
.3   any direction issued by the Contractor under these Conditions; and  
 

Ditto 



  

 
London  |  Bristol  |  Dublin  |  Dubai www.beale-law.com 

+ 
.4   the documents referred to in clause 2.6.1,  
 
he shall immediately give notice with appropriate details to the Contractor, who shall issue 
directions in that regard.  
 
Discrepancies 
 
2.11  
 
.1   Where the discrepancy or divergence to be notified under clause 2.10 is within the Sub-

Contractor’s Proposals and/or other documents referred to in clause 2.6.1.1, the Sub-
Contractor shall send with his notice, or as soon thereafter as is reasonably predictable, 
a statement setting out his proposed amendments to remove it.  The Contractor shall not 
be obliged to issue directions until he has received that statement, but, when issued, the 
Sub-Contractor shall comply with those directions and, to the extent that they relate to 
the removal of that discrepancy or divergence, they shall not be taken into account in the 
calculation of the Final Sub-Contract Sum.  

 
.2   Where the discrepancy is within the Contractor’s Requirements (including any Variation of 

them issued under clause 3.4) the Sub-Contractor’s Proposals shall prevail (subject to 
compliance with Statutory Requirements), without being taken into account in the 
calculation of the Final Sub-Contract Sum.  Where the Sub-Contractor’s Proposals do not 
deal with such a discrepancy the Sub-Contractor shall notify the Contractor of his 
proposed amendment to deal with it and the Contractor shall either agree the proposed 
amendment or decide how the discrepancy shall be dealt with; that agreement or 
decision shall be notified to the Sub-Contractor and treated as a Variation.  

 
Fixing Period for Completion  
 
2.18.1   
 
.1   If on receiving a notice and particulars under clause 2.17 the Contractor properly considers 

that:  
 
       .1   any of the events which are stated to be a cause of delay is a Relevant Sub-Contract 

Event; and  
 
       .2   completion of the Sub-Contract Works or such works in a Section is likely to be 

delayed thereby beyond the period or periods stated in the Sub-Contract Particulars 
(item 5) or any revised period or periods.  

 

Ditto 
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      then, save where these Conditions expressly provide otherwise, the Contractor shall give 

an extension of time by fixing such revised period or periods for completion as he then 
estimates to be fair and reasonable.  

  
Sub-Contractor’s Designed Works  
 
Design liabilities and limitation  
 
2.13.1  Insofar as the design of the Sub-Contractor’s Designed Works is comprised in the Sub-
Contractor’s Proposals and in what the Sub-Contractor is to complete in accordance with the 
Contractor’s Requirements and these Conditions (including any further design required to be 
carried out by the Sub-Contractor as a result of the Variation), the Sub-Contractor shall in 
respect of any inadequacy in such design have the like liability to the Contractor, whether 
under statute or otherwise as would an architect or, as the case may be, other appropriate 
professional designer holding himself out as competent to take on work for such design who, 
acting independently under a separate contract with the Contractor, has supplied such design 
for or in connection with works to be carried out and completed by a building contractor who is 
not the supplier of the design.  
 

Ditto 

Errors and failures – other consequences 
 
2.14  No extension of time shall be given, and clauses 4.19.1 and 7.8.1 shall not have effect, 
where or to the extent that the cause of the progress of the Sub-Contract Works having been 
delayed, affected or suspended is:  
 
2.14.1  an error, divergence, omission or discrepancy in the Sub-Contractor’s Proposals or in 
anything provided under clause 2.6.1, or any failure of the Sub-Contractor, in completing the 
Sub-Contractor’s Design Documents, to comply with regulations 11,12 and 18 of the CDM 
Regulations;  
 

 

Relevant Sub-Contract Events 
 
2.19 The following are the Relevant Sub-Contract Events referred to in clause 2.17 and 2.18: 
 
2.19.1 Variations and any other matters or directions which under these Conditions are to be 
treated as, or as requiring, a Variation; 
 
2.19.2 Contractor’s directions, including those which pass on the Employer’s instructions: 
 
2.19.2.1 given in order to comply with instructions under any of clause 2.13, 3.10, 3.11 
(excluding an instruction for expenditure of a Provisional Sum for defined work) or the Main 

Ditto 
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Contract Conditions; 
 
 
Contractor’s Directions
 
Compliance with directions 
 
3.5.1 The Sub-Contractor shall forthwith comply with all directions issued to him under clause 
3.4, save that: 
 
3.5.1 where such a direction requires a Variation of the type referred to in clause 5.1.2 the Sub-
Contractor need not comply to the extent that he notifies a reasonable objection to it to the 
Contractor; 
 

Ditto 

Loss and expense
Matters affecting regular progress 
 
4.19.1   
 
.1   If in the execution of this Sub-Contract the Sub-Contractor incurs or is likely to incur direct 

loss and/or expense for which he would not be reimbursed by a payment under any other 
provision in these Conditions because the regular progress of the Sub-Contract Works or 
of any part of them has been or is likely to be materially affected by any of the Relevant 
Sub-Contractor Matters, the Sub-Contractor may make an application to the Contractor.  If 
the Sub-Contractor makes such application, save where these Conditions provide that they 
shall not be taken into account in the calculation of the Final Sub-Contract Sum or 
otherwise exclude the operation of this clause, any amounts agreed by the Parties of the 
direct loss and/or expense thereby caused to the Sub-Contractor shall be taken into 
account in the calculation of the Final Sub-Contract Sum or shall be recoverable by the 
Sub-Contractor from the Contractor as s debt; provided always that the Sub-Contractor 
shall:  

 
      .1    make his application as soon as it has become, or should reasonably have become, 

apparent to him that the regular progress has been or is likely to be affected;  
 
      .2    in support of his application submit to the Contractor upon request such information as 

is reasonably necessary to show that the regular progress has been or is likely to be 
affected; and  

 
      .3    submit to the contractor such details of the loss and/or expenses as the Contractor 

reasonably requests to enable that direct loss and/or expense to be ascertained and 

Ditto 
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agreed.  

 
Relevant Sub-Contract Matters 
 
4.20 The following are the Relevant Sub-Contract Matters referred to in clause 4.19: 
 
4.20.1 Variations (excluding any for which a Variation Quotation has been accepted by the 
Contractor but including any other matters or directions which under these Conditions are to be 
treated as, or as requiring, a Variation); 
 
Section 5 Valuation of Work and Variations 
 
General 
 
Definition of Variations 
 
5.1 The term ‘Variation’ means: 
 
5.1.1 the alteration or modification of the design, the quality or (except where the 
Remeasurement Basis applies) the quantity of the Sub-Contract Works including: 
 
5.1.1.1 the addition, omission or substitution of any work; 
5.1.1.2 the alteration of the kind or standard of any of the materials or goods to be used in the 
Sub-Contract Works; 
5.1.1.3 the removal from the site of any work executed or Sub-Contract Site Materials other 
than work, materials or goods which are not in accordance with this Sub-Contract. 
 

Ditto 

Valuation of Work 
 
5.2 Unless otherwise agreed by the Contractor and the Sub-Contractor or unless a Variation 
Quotation has been accepted by the Contractor, a valuation (‘Valuation’) shall be made by the 
Contractor of the items referred to in either clause 5.2.1 or 5.2.2 in accordance with clause 5.6 
to 5.12 (‘the Valuation Rules’), namely: 
 
5.2.1 where the Adjustment Basis applies: 
 
5.2.1.1 all Variations, including any confirmed under clause 3.7 but excluding any to which 
clause 5.3.3 applies; 
5.2.1.2 all work which under these Conditions is to be treated as a Variation 
5.2.1.3 all work executed by the Sub-Contractor in accordance with the Contractor’s directions 
as to the expenditure of Provisional Sums included in the Sub-Contract Documents; and 
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5.2.1.4 all work executed by the Sub-Contractor for which an Approximate Quantity has been 
included in any Bills of Quantities or in the Contractor’s Requirements; or 
 
5.2.2 where the Remeasurement Basis applies, all work executed by the Sub-Contractor in 
accordance with the Sub-Contract Documents and the Contractor’s directions, including any 
direction requiring a Variation or in regard to the expenditure of a Provisional Sum included in 
the Sub-Contract Documents. 
 
Such Valuation insofar as it relates to the Sub-Contractor’s Designed Works shall be in 
accordance with clause 5.10 and references in clauses 5.6 and 5.7 to the Sub-Contract 
Documents shall exclude the Sub-Contractor’s Designed Works Analysis 
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3. EXTRACTS FROM NEC3 ECC 
 
2 The Contractor’s main responsibilities  
 
Providing the Works   20 
 
20.1  The Contractor Provides the Works in accordance with the Works Information.  
 
6 Compensation events
 
Compensation events  60  
 
60.1  The following are compensation events: 
 

(1) The Project Manager gives an instruction changing the Works Information except  
 

 A change made in order to accept a Defect or 
 A change to the Works Information provided by the Contractor for his design which is made either at his request or to comply with other Works Information provided by 

the Employer. 
 
Assessing compensation events 
 
63.1   The changes to the Prices are assessed as the effect of the compensation event upon  
 

 the actual Defined Cost of the work already done,  
 the forecast Defined Cost of the work not yet done and  
 the resulting Fee.  

 
The date when the Project Manager instructed or should have instructed the Contractor  to submit quotations divides the work already done from the work not yet done.  

       
63.3  A delay to the Completion Date is assessed as the length of time that, due to the compensation event, planned Completion is later than planned Completion as shown on 
the Accepted programme.  A delay to a Key Date is assessed as the length of time that, due to the compensation event, the planned date when the Condition stated for a Key 
Date will be met is later than the date shown on the Accepted Programme.  
 
Option X15: Limitation of the Contractor’s liability for his design to reasonable skill and care  
 
The Contractor’s design   X15  
 
X15.1  The Contractor is not liable for Defects in the works due to his design so far as he proves that he used reasonable skill and care to ensure that his design complied with 
the Works Information. 
 
X15.2  If the Contractor corrects a Defect for which he is not liable under this contract it is a compensation event.  
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4. EXTRACTS FROM DESIGN APPOINTMENT (HOT & COLD DESIGNS LTD) 
 
Bespoke appointment in “usual” terms 
 
Conditions of appointment The Consultant shall exercise the reasonable skill, care and diligence in the discharge of 

the Services to be expected of an appropriately qualified and competent professional 
architect experienced in carrying out the services for developments of similar size, 
complexity and purpose to the Works. 
 

Schedule of Services Reviewing the tender submissions and confirming that the tenderers’ proposed 
Contractor’s Proposals comply with the Employer’s brief.  Assisting in the negotiation of 
the Building Contract including the finalisation of the Employer’s Requirements and the 
Contractor’s Proposals. 

 
 
5. EXTRACTS FROM NOVATION AGREEMENT 
 
CIC/NovAgr First Edition 2004 
 
2.  In respect of those services and any other obligations to be performed under the Appointment that have yet to be performed by the Consultant at the date of this 
Agreement, the Consultant agrees to perform those services and obligations (subject to the variations if any set out in Schedule 1 to this Agreement) for the Contractor as if 
the Contractor were a party to the Appointment in place of the Employer and in accordance with and subject to the terms of the Appointment (including without restriction any 
limitations or exclusion of liability therein).  The Consultant shall have no liability to the Employer arising out of the performance or non-performance of such services and 
obligations.  
 
4. (a)  Insofar as the Contractor is responsible under the Main Contract for services that have been performed by the Consultant for the Employer prior to the date of this 
Agreement, the Consultant warrants to the Contractor that all such services have been performed for the Employer in accordance with the terms of the Appointment.   
 
(b) In any claim for loss suffered by the Contractor that is alleged to have arising as a result of a breach by the Consultant of the warranty in this clause, the Consultant shall be 
entitled to rely on any limitation in the Appointment (including without restriction any limitation or exclusion of liability therein) and to raise the equivalent rights in defence of 
liability for such loss as if the claim were being brought by the Employer rather than the Contractor, save that the Consultant shall not be absolved from liability to the 
Contractor for such loss merely by virtue of the fact that the loss has not been suffered by the Employer. 
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COMPARE AND CONTRAST WITH: 
 
BPF Novation Agreement (annexed To BPF Consultancy Agreement 20007) 
 
4.  The Consultant undertakes to the Contractor that it will perform all the duties and discharge all the obligations expressed to be obligations of the Consultant under the 
Appointment and be bound by all the terms and conditions of the Appointment in every way as if the Contractor had been named as a party to the Appointment from the outset 
in place of the Employer.  
 
5.  Without prejudice to Clause 4:  
 
5.1  the Consultant acknowledges that the Contractor has relied on the information and advice provided by the Consultant to the Employer under the Appointment (other than 
in relation to the contents or adequacy of the design contained within the [Employer’s] Requirements for which the Employer is responsible under the contract); 
 
5.2  the Consultant warrants to the Contractor that it has exercised reasonable skill, care and diligence in the performance of its duties under the Appointment up to the date 
hereof;  
 
5.3  the Consultant agrees that the Contractor shall have the right to enforce the Appointment and that any losses suffered by the Contractor arising out of information and 
advice provided by the Consultant to the Employer in the performance of its duties under the Appointment prior to the date of this Deed were within the contemplation of the 
Consultant at the date the Appointment was entered into and the Consultant shall be liable for such losses notwithstanding that such losses would not have been suffered to 
the same extent or at all by the Employer; 
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Name: Vincent Moran QC

Call: 1991

Silk: 2011

Email: vmoran@keatingchambers.com

Vincent Moran’s practice covers a wide range of advocacy, advisory and drafting work related to construction,
engineering, transport, energy and information technology disputes along with associated professional
negligence and insurance matters (including policy coverage disputes).

Vincent has been involved in a number of high profile cases across his different areas of practice such as in
relation to the new Hong Kong airport, the Gerrard’s Cross tunnel collapse, the refurbishment of the Wimbledon
Lawn Tennis complex, the Wembley Stadium dispute, the Walter Lilley case, the London Transport Oyster Card
upgrade, the Barking Power Station dispute, the Tinsley Viaduct case, the Channel Tunnel Rail Link and
Crossrail. Recent instructions have related to off shore windfarms, North Sea oil exploration equipment and PFI
disputes connected with hospital projects.

Vincent’s personal advocacy experience covers most tribunals in the country, including the County Court, High
Court (mainly, but not exclusively, the Technology and Construction Court), the Court of Appeal, arbitrations,
adjudications and, professional disciplinary boards.

He has also appeared in the House of Lords in one of the most important commercial cases of the last 20 years
(SAAMCO).

He has been retained in disputes arising under most standard form contracts used in substantial projects
(including the JCT standard forms, ICE, NEC, IChemE and FIDIC forms) and is also regularly instructed in
domestic and international arbitrations (including ICC, LCIA, DIAC, SIAC and HKIAC arbitrations), adjudication
work and has extensive experience in alternative dispute resolution in the UK including many high value claims
using mediation.

He is regularly cited as a leading practitioner by Chambers and Partners in both construction and professional
negligence.

He is an editor of Chitty on Contracts (the Construction law chapter) and an author of Keating on Construction
Contracts (chapters 8 and 9 on delay, disruption, financial recovery and causation).

Recommendations



International Arbitration: Construction/Engineering"He was very impressive in his cross-examination, and is
a real force to be reckoned with."  
Chambers and Partners 2015

Energy & Natural Resources
"Very charismatic, absolutely on the ball and able to think on his feet. He puts his position across forcefully and
turns our weaknesses into strengths." 
Chambers and Partners 2015

Construction
"Gives commercial and insightful advice"..."Exceptionally hard-working, he is a robust and skilful advocate with
an understated but effective advocacy style"...“robust and no-nonsense approach”...”In court he is very articulate
and has no pomposity. He is extremely practical and you can tell that judges listen to him”...”has great attention
to detail, which allows him to build the best case possible”...“draws praise for his ability on his feet”..."wonderful
with clients; even if he's negative about a claim, he will deliver his advice in just the right manner"..."he's
studious, intelligent and conscientious"... "comes highly recommended for his ability to cut to the chase in
document-heavy cases"..."a breath of fresh air, who gives bullish, no-nonsense advice"..."not afraid of a fight."
Chambers and Partners 2010-2015

Professional Negligence 
"Outstanding and highly skilled"..."He is extremely hard-working, imaginative, safe and commercial"..."He has an
extraordinary ability to distil a large amount of information into a fantastic defence"..."Very, very good, and a
man who shows great attention to detail. He is great in his field," and "so committed to the case"...“held in high
esteem”...”imaginative, safe and commercial”..."especially good at getting to the point quickly and directing lay
clients to the relevant issues”..."continues to build on his already substantial practice.  He handles matters
involving any professional in the construction industry"..."excellent to work with"…"solicitors return to him as he
represents added value on a case"..."described as possessing a “fantastic understanding of the principles in
professional negligence cases"..."specialises in defending architects and engineers"..."very popular amongst
instructing solicitors"...“possibly the purest profile on construction negligence." 
Chambers & Partners and Legal 500 2005-2015

Recent Work

PFI/PPP

• Acting as leading counsel for main contractors and service provider in a £18m dispute regarding deduction
in respect of alleged fire stopping defects in a hospital project.

• Acting as leading counsel for a local authority in a dispute over service payments under a PFI/PPP
arrangement in connection with a leisure centre.

• Advising on adjustments, the extent of service obligations and payment entitlement under a PFI contract in
connection with the construction of a new hospital in the Midlands.

• Representing a main contractor in an adjudication arising out of a dispute with the Project Company in
connection with the redevelopment of a hospital in London.

• Advising a main contractor in a claim for termination and further payment under a PFI contract connected
with a hospital development.



• Advising and representing an M&E sub-contractor in a delay claim made by a main contractor arising out of
a PFI hospital development.

• Advising and representing a major UK contractor in a series of adjudications in connection with a number of
issues connected with large disputes (regarding a building contract and payment
entitlement) arising out of two major PFI projects connected with the design and construction of two
hospitals.

• Advising and representing an owner/employer Police Authority in a TCC action and dispute arising out of a
PFI project to design and construct a new Police Headquarters and associated facilities.

International Arbitration

• Acting as leading counsel in Dubai for the employer in a $250m dispute relating to a road project in
Afghanistan.

• Acting as leading counsel in an arbitration at the HKIAC regarding the development of a commercial
property in Hong Kong.

• Acting as leading counsel and leading a 5 counsel team in a Euro 120m offshore windfarm ICC arbitration
concerned with defects, delay and termination issues.

• Representing the employer as leading counsel in a £350m claim in an LCIA arbitration concerned
with defects and project delay in an off shore windfarm.

• Representing a piling contractor as leading counsel in an arbitration in Hong Kong connected with a
$HK100m final account dispute with the developer of a high rise residential development.

• Acting for the main contractor in a £50m claim in Dubai connected with the planning, design
and construction of a canal.

Construction & Engineering

• Acting as leading counsel for a contractor in a £20m dispute under an EPC contract for a waste to energy
plant in a TCC action.

• Acting as leading counsel for a design and build contractor in a Part 8 claim against its sub-consultant in the
TCC.

• Acting as leading counsel in a £10m claim in respect of allegedly defective drilling plant for use on an off
shore drilling vessel in the North Sea.

• Acting as leading counsel in a £20m arbitration arising out of Olympics.
• Acting as leading counsel for a manufacturer of gas pipework in a complex £5m claim involving 5 parties in

the TCC connected with defects, delays and cost overruns experienced in a residential housing
development.

• Acting as leading counsel in a £5m claim for main contractor in development of a new town.
• Acting as leading counsel for a main contractor in a major £20m fire claim connected with a main London

hospital.
• Representing a maintenance contractor in a multi party £15m claim in the TCC connected with defective air

conditioning systems in a major commercial development.

Energy & Natural Resources

• Acting as leading counsel for a contractor in a £20m dispute under an EPC contract for a waste to energy
plant in a TCC action.

• Representing the main contractor for Wembley stadium in a £250m TCC claim for negligence against



structural engineers.Representing a developer/employer chemical company in a complex £10m claim in the
TCC with the supplier/manufacturer of power plant.

• Acting as leading counsel in off shore windfarm dispute concerned with defects, delay and termination
issues connected with the project.

• Representing the employer as leading counsel in an arbitration concerned with defects and project delay in
the UK’s largest off shore windfarm.

• Acting for Barking Power Station in a dispute connected with the defective design and construction of
turbines.

• Acting for the supplier of North Sea oil exploration equipment in a dispute with an exploration company.
• Acting for one of the UK’s largest chemical companies in a dispute connected with the design and

construction of a major boiler plant for the supply of steam for manufacturing processes.

Professional Negligence

• Representing a private individual employer in a TCC action concerning extension of time and lost and
expense in a prestigious private residential project.

• Acting as leading counsel for an architect in a £10m claim by a main contractor arising out of a major
residential development.

• Acting for the designer of a wave gate to a harbour in a £5m claim brought by its employer.
• Acting for a design and build contractor in a Part 8 claim against its sub-consultant in the TCC in connection

with the design of a waste to energy plant.
• Acting for an engineer in a TCC action in a £5m claim connected with a 3 way dispute between the

engineer, the client and the contractor arising out of the termination of a building contract for the
construction of a leisure centre.

• Acting for an M&E consultant in a £20m claim for damages for negligence in the design and construction of
systems for a new-build hospital development.

• Acting for an architect defendant in a £5m TCC claim for negligence arising out of a prestigious residential
development in Kensington.

• Representing an architect defendant in a TCC claim arising out of the development of The Wimbledon
Tennis Club.

• Representing a developer claimant in a TCC action seeking damages against its contract administrator.
• Representing an M&E sub-contractor defendant in a negligence action arising out of the new Imperial War

Museum development.
• Representing a defendant project manager in a major TCC negligence action connected with a commercial

development in Birmingham.
• Representing a defendant engineer in a major TCC negligence action connected with subsidence of a

residential housing development.
• Advising a commercial claimant in a TCC action for professional negligence in connection with the design

and construction of a warehouse facility.
• Acting for a solicitor defendant in a TCC action for alleged professional negligence connected with the

conduct of a construction arbitration.

Infrastructure & Utilities

• Advising and representing the developer/employer (Union Railways Limited) in various disputes connected
with the Channel Tunnel Rail Link project and the NEC form of contract (phases 1 and 2).

• Advising and representing Union Railways Limited in a major claim in adjudication relating to losses/extra



costs connected with the water proofing of a tunnel under the Thames and cost disallowance disputes under
an NEC type contract.

• Acting for a sub-contractor against the main contractor in a large domestic arbitration connected with the
construction of two roll on roll off vessels for the MOD.

• Representing an owner/employer railway company claimant in a major arbitration arising out of the collapse
of bridge and supermarket construction on the Chiltern Railway line.

• Representing a main contractor in a large adjudication dispute arising out of painting and strengthening work
to the Tinsley viaduct.

Information Technology

• Representing main contractor in major claim in arbitration by sub-contractor for wrongful
termination/repudiation of a major IT contract – i.e. the Oyster card system on the London Underground.

Selected Reported Cases

• Cofely Ltd v Anthony Bingham and Knowles Ltd  2016 EWHC 240 (Comm)
• MW High Tech Projects Ltd v Biffa Waste Services Ltd & An  [2015] EWHC 949 (TCC)
• Mw High Tech Projects UK Ltd v Haase Environmental Consulting GmbH  [2015] EWHC 152 (TCC)
• Westshield Civil Engineering Ltd v Westshield Ltd and Buckingham Group Ltd  [2013] EWHC 1825

(TCC); [2013] CILL 3395; [2013] 28 EG 85; [2013] 163 (7168) NLJ
• PDR Construction Ltd v Floortex Ltd & others  [2008] LTL 23/2/09
• Phee Farrar Jones Ltd v Connaught Mason Ltd  [2005] CILL 2005 TCC
• OTV Birwelco Ltd v Technical & Guarantee Co Ltd  [2002]  4 All ER 668; (2002) 2 All ER (Comm) 1116;

(2002) 2 BCLC 723; (2002) 84 Con LR 117
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Consultant may be liable for non-negligent breach 
of strict obligations in an appointment 
notwithstanding that they are subject to an over-

 
 

In this case, the court had to consider the terms of an appointment which 

required the consultant to use reasonable skill and care on the one hand, and 

to carry out its design in compliance with an output specification and a 

delivery plan (akin to a fitness for purpose obligation) on the other hand.  

F , the claimant 

contractor applied for a declaration from the court as to the proper 

construction of the relevant terms of the appointment.   

 

The appointment related to an EPC contract for the engineering, procurement 

and construction of an energy from waste plant in Horsham.  MW High Tech 

were the EPC contractor. Prior to entering into the EPC contract, 

MWHT had 

design services under a letter of intent. HEC completed a basic design 

proposal which was included in the EPC delivery plan agreed between MWHT 

and the employer.  

 

MWHT and HEC subsequently agreed a formal appointment and the services 

carried out by HEC under the letter of intent were subsumed into the 

all the 

reasonable skill, care and diligence to be expected of properly qualified and 

competent design professional experienced in the design of works similar in 

 

 

The appointment also required HEC to design the EPC  works in accordance 

with the EPC output specification and the EPC delivery plan (together referred 

 The appointment 

included the following terms:  

 

MW High Tech Projects UK 
Ltd v Haase Environmental 
Consulting GmbH [2015] 

Key issues: 

+ The case concerned allegations by 

-

the consultant after the award of 

the EPC contract in respect of an 

energy from waste plant in 

Horsham.   

 

+ Following an adjudication in which 

the adjudicator had decided in 

favour of the consultant, the issues 

before the court included  

 
+ whether the consultant was 

subject to a strict obligation to 

provide a design which 

complied with the EPC contract 

requirements; and 

 
+ whether the consultant could in 

principle be liable for additional 

costs incurred by the 

contractor as a result of design 

the contractual requirements. 

 
+ The court held in favour of the 

contractor on both issues, subject 

only to limited qualifications.   

 

http://www.beale-law.com
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11.3   subject to the terms of this Appointment the Consultant shall 

design, commission and test the Process Technology:  

11.3.1  in accordance with the EPC Output Specification and 

schedule 16; 

 

11.3.2    in accordance with the EPC Delivery Plan. 

 

11.4  ....subject to the Consultant's overriding obligations to exercise 

reasonable skill and care as more particularly provided in Clause 

5.9.1 

 

11.4.1  the fact that the Consultant has complied with the EPC 

Output Specification but not the EPC Delivery Plan shall not 

be a defence to an allegation that the Consultant has not 

satisfied the EPC Delivery Plan 

 

MWHT based their tender to the employer on the basic design proposal 

produced by HEC.  After MWHT and HEC had entered into the formal 

appointment, HEC had developed the design to include features not present 

in the basic design, including a more highly specified agitator than that 

allowed for by MWHT in its tender, requiring a greater power input.  MWHT 

alleged that the new features were not required by the EPC Requirements, 

but had caused MWHT to incur increased costs.   As the additional features 

would not be treated as variations under the EPC contract, MWHT could not 

recover those additional costs from the employer. MWHT accordingly claimed 

the additional costs from HEC.  

 

The matter went to adjudication where the adjudicator ruled in favour of HEC 

stating: 

fact that it would cost M&W more to implement that design cannot be a 

breach of contract. To say otherwise makes HEC the guarantor of both the 

design and the price and I think it would require very clear words to place a 

  

 

seeking a declaration for an authoritative interpretation of the appointment. 

MWHT argued that under the appointment there were two separate duties: (i) 

to use reasonable skill and care in carrying out the services under the 

appointment and (ii) to design the work in accordance with the EPC 

Requirements. According to MWHT the latter requirement was a strict 

obligation and failure to comply, even if could not be shown that HEC had 

For further information 
please contact: 
 

Tom Pemberton 
Partner 

T: +44 (0)20 7469 0416 
E: t.pemberton@beale-law.com 

http://www.beale-law.com
mailto:t.pemberton@beale-law.com
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been negligent, would be a breach of the appointment.  MWHT sought a 

declaration from the court that this was the correct interpretation of the 

contract. 

  

The court held that on a proper construction of the appointment, the 

requirement to comply with the EPC Requirements was 

Consultant's overriding obligation to exercise reasonable skill and care as 

 In its analysis of the appointment 

the court concluded that [i]n the hierarchy of the principal obligations, the 

obligation to exercise reasonable skill and care is paramount. Coulson J, 

however, found that as a matter of proper contractual construction, the 

obligation to comply with the EPC Requirements could be read as an 

independent obligation alongside the over-riding obligation to take reasonable 

skill and care.  The only qualification to the strict requirement to comply with 

the EPC Requirements would be if it would be negligent for HEC to design in 

accordance with a certain part of the latter they would not be obliged to 

comply with that part of the EPC Requirements. 

  

considered alongside the judgment in Costain 

v Haswell & Partners Ltd [2009] EWHC 3140 (TCC), although this case was 

not cited.  In Costain 

Any part 

of the works designed pursuant to this agreement...shall meet the 

requirements described in the specification

obligation was a parallel obligation which was not subject to the duty of 

reasonable skill and care. Accordingly, any breach of the strict obligation, 

even if non-negligent, would be a breach of the appointment.  Coulson J 

reached a similar conclusion in MW High Tech

obligations were subject to the obligation to exercise reasonable skill and care.   

 

MW High Tech  will be of concern to Consultants since it appears that even if 

over-riding obligation to 

exercise reasonable skill and care, it may not be covered by PI insurance.  

Indeed, qualification may actually serve to 

increase the consultan compliance with 

a strict obligation could put the consultant in breach of its skill and care 

obligation.    

 

This judgment should dispel any complacency on the part of consultants who 

may have taken comfort from earlier case-law in which the courts had been 

clear that the default obligation of a professional is limited to the exercise of 

Coulson J... found that as a 

matter of proper contractual 

construction, the obligation to 

comply with the EPC 

Requirements could be read as 

an independent obligation 

alongside the over-riding 

obligation to take reasonable skill 

and care... Accordingly, any 

breach of the strict obligation, 

even if non-negligent, would be a 

breach of the appointment.   

http://www.beale-law.com
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reasonable care and that it requires special facts or clear language to impose 

an obligation stricter than that of reasonable care (see for example the Court 

of Appeal judgment of in Platform Funding v Bank of Scotland plc [2008]).  

 

The lesson for consultants from MW High Tech is clear: in order to be sure 

obligations which may not be backed by PI insurance, it is crucial to ensure 

that in the appointment are expressly qualified by 

w

required by clause [ .   

 

Coulson J also s reasoning in relation to the 

costs incurred by MWHT 

as a result of a breach of its obligations under the appointment.   He  held that 

HEC could in principle be liable for a failure to comply with the EPC 

Requirements, and that this would include liability for any costs incurred by 

MWHT as result of the over-design if it was established that the additional 

features in question were not required by the EPC Requirements.   While 

Coulson J was not in a position to give a finding on the question of whether 

HEC was in breach of the appointment (and had not been asked to do so), he 

gave some pointers as to the types of the evidence which would be relevant in 

this connection.  

 

The case is a reminder to consultants that the nature and extent of their duty 

of care will depend on the precise terms of their appointment, and that 

obligations to comply with contractual specifications should be treated with 

particular care. 

 
April 2015 

For further 
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Construction contract terms requiring fitness for 

purpose and a 20 year design life were not to be 

construed strictly in the context of the contract as 

a whole. 

 

 

In the case of MT Højgaard A/S v E.ON Climate and Renewables UK Robin 

Rigg East Ltd and another [2015] EWCA Civ 207 the Court of Appeal 

reversed a Technology and Construction Court (“TCC”) judgment in which a 

contractor had been found liable for failure to achieve a 20 year life in respect 

of grouted connections in the foundations of an offshore wind farm in reliance 

on a design standard which contained a fundamental error.  The case turned 

on the construction of the contract as a whole which the court found included 

mutually inconsistent provisions in respect of the key obligations.  The 

judgment contains a useful summary of the principles of contract 

interpretation in these circumstances.  

 

Background and relevant contract obligations 

 

By a contract dated 20 December 2006 (the “Contract”), E.On Climate and 

Renewables UK Robin Rigg East Ltd and E.On Climate and Renewables UK 

Robin Rigg West Ltd (“E.ON”) engaged MT Højgaard A/S (“MTH”) to design, 

fabricate and install the foundations for 60 wind turbine generators at the 

Robin Rigg offshore wind farm in Solway Firth (the “Project”).  The Contract 

sum was in excess of €100 million. 

 

The Contract included obligations on MTH to carry out the Works with due 

care and diligence, and to ensure that they were fit for purpose.  Crucially, the 

fitness for purpose requirement was to be determined in accordance with the 

Specification (elsewhere referred to as the Technical Requirements) using 

Good Industry Practice which in summary was defined to mean performance 

Court of Appeal over-rules first instance 

judgment in case of MT Højgaard A/S v 

E.ON Climate and Renewables UK Robin 

Rigg East Ltd and another [2015]   

 

A link to the judgment can 

be found here. 

 

Court of Appeal over-rules first 

instance judgment 

 

http://www.bailii.org/ew/cases/EWCA/Civ/2015/407.html
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with the skill and prudence to be expected of an appropriately skilled and 

experienced contractor, in a manner consistent with recognised international 

standards.   

 

The Technical Requirements specified (amongst other things) that MTH must 

comply with the internationally recognised standard DNV-OS-J101 (“J101”) 

and included a requirement that the foundations would have a service life of 

20 years. 

 

It is clear from extracts from the Contract quoted in the first instance judgment 

that MTH was required to assume full responsibility for the design as well as 

the installation of the structures comprising the Works. 

 

Shortly after completion of the works, the grouted connections in the 

foundations started to fail as a result of a fundamental calculation error in 

J101.  A scheme of remedial works was developed and the remedial works 

were commenced in 2014.  The parties agreed the cost of the remedial works 

amounted to €26.25 million.  

 

A dispute arose over who should bear the costs of the remedial works and in 

2012 MTH issued proceedings. E.ON alleged that MTH were in breach of the 

Contract in respect of the failure of the grouted connections to achieve an 

operational life of 20 years, and were accordingly liable for the remedial costs.  

 

First instance judgment in the Technology and Construction Court (TCC) 

 

In April 2014, the TCC held that MTH was liable for the costs of the remedial 

works on the basis that they were subject to clear obligations to achieve a 

service life of 20 years.  The TCC held that in accepting overall design 

responsibility for the Works, MTH had the risk of the error in J101.  

 

MTH appealed on the grounds that the TCC had erred in the interpretation of 

the Contract. E.ON cross-appealed on the grounds that MTH had committed 

other breaches by failing to carry our further testing which was required under 

the Contract prior to carrying out the Works, on the basis that these would 

have brought to light the error in J101. 

 

Court of Appeal judgment 

 

The Court of Appeal found in favour of MTH on its appeal.  In relation to 

E.ON’s cross-appeal, while the Court of Appeal found that MTH were in 

“...if drafted with sufficient 

clarity, a contract can 

impose a double obligation 

upon a contractor...” 
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breach of the Contract, it awarded only nominal damages on the basis that 

E.ON had not suffered any losses as a result of the breaches. 

 

The Court of Appeal acknowledged that if drafted with “sufficient clarity”, a 

contract can impose a “double obligation” upon a contractor, i.e. an obligation 

to comply with particular standards and specifications (e.g. the J101 standard) 

and to achieve a particular result (e.g. a service life of 20 years).  However, 

the Court of Appeal held that on a proper construction of the provisions of the 

Contract between E.On and MTH, it did not impose such a double obligation.   

 

In the leading speech in the Court of Appeal, Lord Justice Jackson noted that 

certain provisions of the Technical Requirements would, if construed without 

reference to other relevant provisions of the Contract, amount to an absolute 

warranty to achieve a 20 year life-span, as had been held by the TCC in 

respect of the Contract as a whole.  However, he said that these provisions 

from the Technical Requirements were inconsistent with the Contract 

conditions, which were above the Technical Requirements in the contractual 

order of hierarchy.  He held that the relevant contract conditions (as 

summarised above in the discussion concerning relevant contract obligations) 

were the opposite of requiring an absolute warranty of quality, but rather 

required “due care, professional skill, adherence to good industry practice, 

compliance with the Employer’s Requirements and so forth”.   

 

Moreover Lord Justice Jackson held that even on their own terms, the 

approach taken in the drafting of the Technical Requirements was 

inconsistent with an intent to impose an absolute guarantee of a 20 year life-

span.  He highlighted that the numerous obligations in the Contract to achieve 

a “design life” of 20 years fell short of a guarantee to achieve an operational 

life of that period, and he was evidently influenced by the detailed ‘input’ 

requirements of the Technical Requirements (among other things requiring 

compliance with J101) which were inconsistent with an ‘output guarantee’ of a 

20 year life-span.    

 

He concluded that the individual provisions of the Technical Requirements 

requiring a 20 year service life (as opposed to design life) were “too slender a 

thread” upon which to conclude that MTH gave a warranty to this effect. 

 

As regards E.ON’s cross-appeal, the Court of Appeal held that MTH was in 

breach of contract by not carrying out further testing, but that its breach did 

not cause any loss since in light of the expert evidence provided to the TCC, 

on the balance of probabilities further testing would not have brought to light 

“...provisions from the 

Technical Requirements 

were inconsistent with the 

Contract conditions, which 

were above the Technical 

Requirements in the 

contractual order of 

hierarchy”. 
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the error in J101.  Accordingly, while the cross-appeal was allowed, E.ON was 

only entitled to recover nominal damages, assessed at £10.  

 

Accordingly, E.ON will bear the agreed costs of the remedial works amounting 

to €26.25 million.  It remains to be seen whether they will seek leave to appeal 

to the Supreme Court. 

 

Principles of Contract Interpretation  

 

The case turned on the Court of Appeal’s interpretation of the Contract as a 

whole, which it stated contained a number of mutually inconsistent terms, as 

referred to above.  The judgment provides a useful summary of the principles 

of contract interpretation.  In his speech, Lord Justice Jackson cited the 

judgment of Lord Clarke in Rainy Sky SA v Kookmin Bank [2011] UKSC 50; 

[2011] 1 WLR 2900 who observed that “...if there are two possible 

interpretations of a provision, the court is entitled to prefer the construction 

which is consistent with business common sense”.  

 

He also cited the judgment of Lord Collins SCJ in the case of Re Sigma Corp 

(in administrative receivership) [2009] UKSC 2; [2010] 1 All ER 571 in which it 

had been held that an “...over-literal interpretation of one provision without 

regard to the whole may distort or frustrate the commercial purpose”. 

 

Comment 

 

This is the latest judgment in a number of recent cases that have considered 

the interplay between ‘strict requirements’ and (among other things) 

obligations to use reasonable skill and care/good industry practice.  In the 

recent TCC cases of Costain Ltd v Charles Haswell Partners Ltd  [2009] 

EWHC B25 (TCC) and MW High Tech Projects UK Ltd v Haase 

Environmental Consulting GmbH [2015] EWHC 152 (TCC) (see our briefing 

note here) the court had held that the defendant consultants in both cases 

were effectively under parallel obligations to use ‘reasonable skill and care’ 

and to comply with strict requirements in relation to compliance with contract 

specifications, and they could be in breach of one of the obligations while 

compliant with the other.   

 

It will be of interest to see whether the Court of Appeal judgement in MT 

Højgaard will result in a different approach being taken in similar cases in 

future, although it should be emphasised that in each case the judgment 

turned on the exact wording of the contract in issue.  As noted above, Lord 

“The case turned on the 

Court of Appeal’s 

interpretation of the 

Contract as a whole, which 

it stated contained a 

number of mutually 

inconsistent terms, as 

referred to above.  The 

judgment provides a useful 

summary of the principles 

of contract interpretation”. 

http://www.beale-law.com/uploads/files/beale_and_company/publications/425/MW_High_Tech_Projects_UK_Ltd_v_Haase_Environmental_Consulting_GmbH_revised_-_TWP.pdf
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Justice Jackson made it clear that if drafted with sufficient clarity (which was 

not the case in MT Højgaard), contracts can impose “double obligations” upon 

a contractor.  In these cases, as noted by Lord Justice Jackson, contractors 

should make due allowance in their tenders in respect of the risk associated 

with the provision of an absolute guarantee or warranty.   

 

For those drafting and negotiating contracts, the main lesson from the case is 

the importance of ensuring that each contract taken as a whole, including the 

contract conditions and the technical requirements, ‘sings together’ both in 

overall approach and detailed drafting, and that every effort is made to 

eliminate inconsistencies, in order to minimise the risk of unexpected findings 

on issues of contract interpretation.    

 

May 2015 

For further information 
please contact:  
 
Tom Pemberton 
Partner 
T: +44 (0) 207 469 0416 
E: t.pemberton@beale-law.com  
 
 
Simii Sivapalan 
Solicitor 
T: +44 (0) 207 469 0403 
E: s.sivapalan@beale-law.com  
 

mailto:t.pemberton@beale-law.com
mailto:s.sivapalan@beale-law.com











































