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In which countries do you expect most growth?
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THREE KEY ISSUES: 

1.Fees 

2.Your Appointment

3.Working Locally 

International Appointments and Claims Issues 
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FEES: 

- Relationship, Relationship, Relationship 

- Cash Flow

- Trends?

International Appointments and Claims Issues 
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YOUR APPOINTMENT 

- Whitebook as Benchmark

- Additional Liabilities 

- Insurance 

International Appointments and Claims Issues 
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WORKING LOCALLY: 

- Partnering with a Local Firm 

- Sponsors and Intermediaries 

- Currency Fluctuations 

International Appointments and Claims Issues 
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A FINAL THOUGHT : Dispute Boards?

International Appointments and Claims Issues 
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Document Retention, Privilege 
and Confidentiality – What 
Construction Professionals Need 
to Know
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Introduction

The key question is what a construction professional’s 
obligations are:

During the project

When it ends

If something goes wrong
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Why is it important that you know about this?

Handling the request or query in the correct way at an early stage can be of great benefit 
later on, if the query or request turns into something more.

When a document will be covered by privilege

When a document will not be covered by privilege 

What you can do to improve the likelihood that documents will be covered by privilege

The related area of document retention

Confidential information/documents

Dos and don’ts
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Privilege

Legal advice privilege

Litigation privilege
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Legal advice privilege

Communication

Given in confidence

Between a lawyer and a client

During a professional legal relationship

For the purpose of giving or receiving legal advice
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Litigation privilege

The key question is at what point litigation privilege can be 
asserted as an entitlement.  If litigation has already been 
commenced there will be little difficulty in asserting 
privilege in respect of documents created after the date in 
connection with the litigation.  

The purpose test is one of dominance and not exclusivity
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Document marked “legally privileged”

Just because the word “privileged” may appear at the top of a 
document does not meant that you can guarantee that it will be 
privileged. 

You should not mix business and legal advice as privilege will not 
extend to general business matters. 

Refrain from commenting on liability. 

You should consider circulating a very sensitive document in hard 
copy only as it is much more difficult to control the distribution of a 
document sent by email. 
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Inadvertent disclosure / waiver of privilege

disclosing a privileged document such as legal advice or 
an expert report to your accountant, or a friend, could 
mean that it might lose its privileged status and might need 
to be disclosed to the other party to a dispute
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Common interest privilege

a limited disclosure of documents to a defined group of 
individuals for a specified purpose
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Without prejudice privilege

simply placing the words “without prejudice” at the top of 
any document will not guarantee that the document will be 
classified as such – the document must be prepared with 
the intention of assisting with the resolution of the dispute.
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Confidentiality

just because you believe that something is confidential (or 
because you want it to be) doesn’t mean that it will be.
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Document Retention

Prudent for a consultant to have a document retention 
policy to deal with this

Various statutory provisions which deal with document 
retention obligations
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Data Protection Acts 1988 - 2004

“Personal data” should not be retained for any longer than is “necessary”.  What is 
necessary depends on the nature of data.  

Organisation of Working Time Act – 3 years (for records of breaks and holidays for 
employees)

Recruitment – interviewees who did not get jobs (one year in which to take a claim 
under employment equality legislation) – therefore the records of their interviews and 
applications should be retained for one year

Workplace Accident – 2 years (Injuries Board)

Unfair Dismissal – employee records – 1 year

Wrongful dismissal / breach of contract – 6 years.
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Safety Health and Welfare at Work (General 
Application) Regulations 1993

Section 60 - Records of accidents and dangerous 
occurrences in the workplaces which are required to be 
reported to the Health and Safety Authority should be 
retained for a period of 10 years from the date of the 
accident or dangerous occurrence.
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Freedom of Information Acts

Section 6(9)

“For such a period as is reasonable in the particular circumstances, a 
record in the possession of a person who is or was providing a service 
for a public body under a contract for services, shall if and insofar as it 
relates to the service deemed for the purposes of this Act to be held by 
the body, and there shall be deemed to be included in the contract a 
provision that the person shall, if so requested by the body for the 
purposes of this Act, give the record to the body for retention by it for 
such period as is reasonable in the particular circumstances”
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EU (Access to Information on Environment) 
Regulations 2007-2014

These apply to information in relation to the environment which is sought from 
public authorities. However the definition of “public authority” is very broad 
(broader than the definition of “public body” in the FOI legislation) and not 
exhaustive. It can extend to entities which are acting as agents or to whom a 
local authority has delegated a duty or task, or whom they have engaged 
under a contract. However, this would leave private entities open to requests 
for information and documents from members of the public. 

If such a request is received, it should be considered, but your first port of call 
is the Regulations – do they apply to your organisation? You may be 
contacted by a public authority (a current or former client) to assist them with a 
request that they have received under the Regulations.
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DO’S AND DON’TS 

Situations may arise where there is a dispute with your 
client or a complaint is made either by your client, another 
professional or a third party.  There are certain issues 
which you should consider in those circumstances.  I have 
set out below some points which should be to the forefront 
of your mind in such a situation.  Some of these will seem 
obvious but when you are under pressure sometimes the 
obvious can be forgotten.
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DO’S AND DON’TS

Do not ignore the complaint / dispute in the hope it will go away

It is not always necessary to create a document or record in relation to this  

Should I speak to or contact a director or more senior individual in my organisation to 
get their opinion first? Consider making a telephone call if they are out of the office. If 
you are unhappy with the way something is being dealt with by a more senior person 
consider whether to refer it to another director or to the managing director

If it is necessary to log something in writing, for example, if a call is not returned and you 
want something logged, consider asking the person to call you or to contact you.  It is 
not always necessary to outline in writing what has been said or the complaint that has 
been made or the dispute that has arisen
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DO’S AND DON’TS

If it is necessary to outline this in writing it should be recited in bald 
factual terms i.e. the fact that a complaint has been made and what 
that complaint is

Refrain from commenting on liability (even if that liability rests with 
another entity).  Refrain from expressing an opinion in relation to what 
has happened in writing.  Keep the comment factual.  An opinion can 
be expressed verbally    

If it is necessary to log something in writing consider heading the 
document “legally privileged and confidential”.  Remember that this will 
not guarantee that it will be privileged
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DO’S AND DON’TS

You should always consider whether this document will be seen by:

The client

The client’s solicitor

A judge

Any external party

The determination as to whether you are obliged to disclose something to another party 
will not be your determination solely.  It will be a legal determination, likely to be made at a 
much later stage.
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DO’S AND DON’TS

Always act on the basis that such a document will have to be disclosed.    

All documents created in relation to a matter or project should be filed.  These include 
post-its, electronic records, notes, pages on which calculations are jotted down in 
relation to a project, regardless of whether they are considered to be preliminary. Note –
engineer’s diaries – see 14 below.

If a document is being created which relates to a dispute it should relate to that dispute 
only, not to other matters.  It should not refer to another matter or another phase of the 
project or another issue in relation to the dispute which could not possibly be 
confidential, for example an issue in relation to an invoice or an issue in relation to a part 
of the project that is proceeding in a normal manner.  Consider creating separate emails 
to deal with separate issues if necessary.  
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DO’S AND DON’TS

Always remember that although an email is an informal way of communicating it is 
treated like any other document if you are forced to disclose it, or if it is reviewed by the 
Court.  Limit the number of individuals to whom a document is sent.  It should only be 
sent to those people that need to see it, not to everyone.  If something constitutes legal 
advice do not mix it with business advice - it should be filed separately.  

Diaries – the nature of your work will involve diary entries/diary management. Your diary 
entries are as important as any other document that you create in relation to a project 
and will be categorised in an identical manner if they are needed in the course of a 
dispute. You may consider them to be personal documents – they are not. Consider 
maintaining a central repository of diaries. Also consider making diary handover part of 
the departure procedure when an employee leaves, together with keys, swipe card, 
laptop etc.
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DO’S AND DON’TS 

Document retention – your company may have a separate policy in this regard but you should be aware of 
the following points:

Documents should be retained for as long as is necessary and no longer

What is necessary depends on the circumstances

Generally a file should be retained for no less than six years from the date on which a project is completed

For example, there is a statutory obligation to retain documents for 10 years from the date of the incident  if 
they relate to an incident where the Health and Safety Authority has carried out an investigation (a fatality or 
an incident where an employee has been absent from work for a period of in excess of 3 days as a result of 
the incident)

Not your decision as to when a document should be destroyed

If in doubt - do not destroy

Obligation applies to all types of documents, records (see no. 11) 
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Conclusion

This is a rapidly evolving area. The principles are changing 
constantly. You cannot predict how/when a dispute may 
arise. Also, you need to carry out your roles in relation to 
projects and not have to second guess your 
decisions/written communications. However, consideration 
should be given to the appropriate steps to be taken in the 
event of some of the scenarios referred to above arising. 
You will be grateful in the long run.
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Sarah Conroy

Partner

Beale & Company

E: s.conroy@beale-law.com

Graeme Tinney
Director 

19 November 2015

The true cost of ‘risk dumping’
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Current risk climate

‘Consultants doing more for less, 
under increasingly onerous contracts’

Risk Management Process

Clients increasingly seeking to ‘transfer’ risks to professionals

Are consultants 
in a position to 

control the 
risks?

Do they have the 
financial capacity to 

absorb the loss?

Is this actually risk 
transfer?

Identification Analysis Evaluation Control Monitoring

Able to control the risk?

The contracts we’re seeing include:

• Extended duties of care

• Strict liabilities

• Absolute obligations relating to construction

• Indemnities

• Unlimited Liability
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Able to control the risk? – Recent sample clauses

1) ‘The Consultant shall ensure that the Contractor implements 
the Design and that the Project is completed in compliance 
with their respective contractual obligations’

2) ‘The final design and all materials and goods specified therein 
will correspond as to description, quality and condition with 
the requirements of the Construction Contract’

3) ‘The Consultant is deemed to warrant the Works resulting 
from the Design will be fit for their intended purpose’

Financial capacity to absorb loss?

• Assets are largely intellectual not financial.

• Reliant on Professional Indemnity Insurance

– A liability policy not a guarantee.

– Long terms costs of maintaining cover.

Is this actually Risk ‘Transfer’?

Hidden Costs

• Impact on relationships

• Stifles innovation

• Costs of litigation

• Multiplication of insurance costs

• Unable to share lessons learned

Forced Retention

• Insolvency of consultant

• Failure to prove case at law

• Repudiation of PI cover

• Claims made nature of cover

• Claims in excess of PI limits

Client
Contractor Consultant
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Insurers’ position

• The experience of recent years

• Paying for other’s mistakes

• The continuing exposure to legacy issues

• The impact of onerous contractual terms 

Insurers’ reaction – Recent experience

Restrictions on contractual liability

Restrictions on 
Assignment

Restrictions on project type

Restrictions on policy 
interpretation

Sample PII policy exclusions

• This Policy does not apply to:  

• Any CLAIM(S) based upon or arising as a result of liability assumed by the INSURED under any contract or 
agreement. 

• This exclusion does not apply to liability for DAMAGES that the INSURED would have in the absence of the 
contract or agreement.’

• The Insurers are not liable to make any payment under this policy arising directly or indirectly out of, based upon 
or attributable to any liability assumed by the Insured under any express contract, agreement, 
indemnity…….except to the extent that such liability would have attached to the Insured in the absence of such 
express contract, agreement, indemnity…..
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What’s the answer?

• Understanding the risks

• Achieving risk -v- reward balance

• Securing effective PII 

• Challenging conventional wisdom

For Consultants For Clients

• Understanding the risks

• Learning from recent years

• Appropriate insurance solutions

• Alternative procurement models

Thank you!

Graeme Tinney

Griffiths & Armour Professional Risks

gtinney@griffithsandarmour.com

griffithsandarmour.com
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Building Control (Amendment) 
Regulations 2014 and 2015

Tara Cosgrove, Partner
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BCAR 14

Came into force on 1 March 2014

Statutory system for compliance

Controversial and significant

Ancillary Certificates now agreed
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Still Turning?
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BCAR 15
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KNOW THE CODE
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Enforcement and Liability

Failure to submit certificates is a criminal offence

Claims not under statute but under contract and tort

Mandatory statutory certificate wording
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Certifiers

Certifiers may have to join others

Not facing a greater ultimate exposure

More proceedings – possibly

Time of essence in joining third parties

Employees nervous
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Fees | Standards

Essential professionals get proper remuneration

Cannot properly  comply unless embedded

Rubber stamp certification will lead to issues

Bar will be set high
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BCAR 15

1 September 2015

“Opt-Out” for owners of single unit dwellings and 
extensions of any size

Legal, practical and insurance issues

Two tier system
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Mechanism

Not compulsory to opt out

Still have to submit Commencement Notice and plans

Declaration of Intention to opt out to be filed

Still required to comply with Building Regulations

Savings may be illusory
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Consequences

Professionals doing more for less

Quality

What certificates will be provided?

Lenders – unwilling to accept opt-outs?

Insurance implications both property and PII

Subsequent purchasers

Values
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A Tonne of Bricks
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Practice Points

Clarity on roles

Written appointments

What Ancillary Certificates are required

Team members have appropriate skills

Don’t succumb to pressure
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Records

Central to defence

Follow up complex or critical oral advice in writing

Sufficient to demonstrate compliance
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Claim Risks

Delay issues

Coordination activities

Assigned Certifiers and Design Certifiers could be named 
first

Not determinative of ultimate liability
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Partner
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Any questions?
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Privilege, Document Retention and 

Confidentiality – What Construction 

Professionals Need to Know  

Sarah Conroy, Partner 

November 2015 

 

Introduction 

 

When a construction professional is engaged to work on a project, he will 

become both the producer of and the recipient of project-related 

documentation. The key question is what a construction professional’s 

obligations are: 

 

+ During the project 

+ When it ends 

+ If something goes wrong 

 

Why is it important that you know about this? 

 

Queries can arise in relation to documents at any stage throughout a project, 

at the end of a project or a long time afterwards. There may be no intimation 

of a claim or a legal threat – it may be a simple request for documents or for 

information. However, handling the request or query in the correct way at an 

early stage can be of great benefit later on, if the query or request turns into 

something more. 

 

I want to discuss the following: 

 

+ When a document will be covered by privilege 

 

+ When a document will not be covered by privilege  
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+ What you can do to improve the likelihood that documents will 

be covered by privilege  

 

+ The related area of document retention 

 

+ Confidential information/documents 

 

+ Dos and don’ts 

 

Privilege 

 

There are different types of privilege. I will focus on: 

 

+ Legal advice privilege 

 

+ Litigation privilege 

 

Legal advice privilege 

 

Generally there are 5 conditions which must be present in order for a 

document to be covered by legal advice privilege: 

 

1. Communication 

2. Given in confidence 

3. Between a lawyer and a client 

4. During a professional legal relationship 

5. For the purpose of giving or receiving legal advice 

  

When you commence working on a project you never expect that a situation 

will arise where proceedings will be issued against you or that you will be the 

subject of a possible claim or that one of your clients will be involved in the 

litigation.  However, it is important to anticipate a situation where it might 

happen.   
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Rule is - if you are not a lawyer and there is no litigation your documents will 

not be covered by legal advice privilege. Referring to documents as being 

“privileged and confidential” will not assist in this regard. 

 

In decisions made by the UK courts in recent times, the question was asked 

whether legal advice privilege extended to legal advice given by someone 

other than a legal advisor.  The answer was no.  There is nothing surprising 

about these decisions but there was some dissenting opinion and the door is 

open in this regard. For the moment, the position is as stated above. 

 

Litigation privilege 

 

The key question is at what point litigation privilege can be asserted as an 

entitlement.  If litigation has already been commenced there will be little 

difficulty in asserting privilege in respect of documents created after the date 

in connection with the litigation.   

 

If a document comes into existence prior to the actual commencement of 

litigation it has to be shown that the litigation was contemplated or reasonably 

apprehended at the time of creation.  The party claiming privilege must show 

the document was produced for the dominant purpose of assisting with 

impending or apprehended litigation.  The purpose test is one of dominance 

and not exclusivity.  The question is for what purpose the document was 

actually produced, not the use to which it was eventually or actually put. The 

possibility that a claim might be made or a general apprehension of future 

litigation is not sufficient.  

 

For example, you may be involved in a project where something goes wrong 

or an error is uncovered at an early stage.  The client may not be aware of it.  

If they are aware of it they may not be considering litigation at that stage.  You 

may want to try to rectify a problem at that stage or to assist the client in so 

doing.  However if there is no legal advice and if no litigation is contemplated 

at that stage, you need to consider any statements that you are making in 

writing and their impact if the issue matures into a dispute. You should 

consider not creating a document if at all possible.  We have a tendency to 

communicate in writing now particularly given that email is such an easy and 
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informal manner of communication.  Consider picking up the telephone and 

raising the issue with a colleague. 

 

If it needs to be in writing, outline the bare minimum of scope of remedial 

works, for example – do not make any comments on who is liable for what 

occurred.  Email is naturally an informal method of communicating but emails 

are treated like any other type of document when they are analysed/reviewed 

by a court. 

 

There is always a risk that a plaintiff might later seek disclosure of internal 

documents created early in a dispute. You need to be careful to show the 

documents are created in contemplation of or in reasonable apprehension of 

litigation.  This will depend on individual circumstances.   

 

Document marked “legally privileged” 

 

Beware - this may engender an expectation that the document will be legally 

privileged. There are no guarantees. Any documents created for the specific 

purpose of providing information required by lawyers should be identified and 

marked accordingly and where appropriate a party should use the words 

“privileged and confidential communication prepared in anticipation of 

litigation at the specific direction of legal counsel” on any such documents.  

However, just because the word “privileged” may appear at the top of a 

document does not meant that you can guarantee that it will be privileged.  It 

will depend on the overall context.   

 

You should consider creating separate documents.  Be careful in the drafting 

of emails.  There are many things you do when a dispute arises that are not in 

relation to possible litigation but are in relation to some other part of the 

project.  For example if litigation has been threatened in relation to part of a 

project but other parts of it are proceeding as expected, consider whether to 

create two emails, one in relation to the dispute, the other in relation to the 

other part of the project which is proceeding without issue.  You should create 

a separate document for matters which could not possibly be privileged 

(billing?).  Legal advice should be properly segregated.  You should not mix 

business and legal advice as privilege will not extend to general business 

matters.   
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You should refrain from commenting on liability. It is important to remember 

that email is the same as any other type of communication in that saying too 

much to too many people can be to your detriment.  If detailed legal advice is 

necessary keep it separate from the general project file both electronically and 

in hard copy form.  Furthermore, the legal advice should be a separate email 

or in a separate file to advice on a general business matter.   

 

Who is the person the lawyer should deal with i.e. who is “the client”?  Legal 

advice should not be disseminated to more people than is necessary. You 

should consider identifying one person who will take on this role at the start. 

You should consider copying in your solicitor.  You should consider appointing 

your solicitor as the formal recipient of such documents. 

 

You should consider circulating a very sensitive document in hard copy only 

as it is much more difficult to control the distribution of a document sent by 

email.  You should limit the number of copies made to the people who actually 

need to see it.  You should consider noting on the front of the document that 

no further copies are to be made.   

 

Inadvertent disclosure / waiver of privilege 

 

This is not something that any professional ever wants to encounter but you 

should note that if there is an inadvertent disclosure of a privileged document 

to a third party (outside your organisation, not a legal advisor), it is likely that 

that will be deemed to be a waiver of privilege in that document (and possibly 

in all privileged documents that you hold). 

 

For example, disclosing a privileged document such as legal advice or an 

expert report to your accountant, or a friend, could mean that it might lose its 

privileged status and might need to be disclosed to the other party to a 

dispute, for example. 
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Common interest privilege 

 

If there is a limited disclosure of documents to a defined group of individuals 

for a specified purpose, this does not mean that privilege will necessarily be 

waived. It depends on the circumstances.  

 

Without prejudice privilege 

 

It is recommended that in a situation where one is in the process of resolving 

a dispute that the words “without prejudice” be placed at the top of any 

document which relates to the resolution of the dispute. If these words appear 

on the document and if the document actually relates to the resolution of the 

dispute, the documents cannot be shown to the court. Furthermore, the 

parties are entitled to claim privilege in such documents. It is important that 

both parties understand the meaning of the phrase “without prejudice” as a lay 

person can subsequently argue that they did not understand it and as such 

the discussion was not “without prejudice”. 

 

Note – simply placing the words “without prejudice” at the top of any 

document will not guarantee that the document will be classified as such – the 

document must be prepared with the intention of assisting with the resolution 

of the dispute. 

 

If the dispute is settled but the settlement breaks down, the “without prejudice” 

documents can be introduced as evidence of the parties’ intentions if 

necessary. 

 

Confidentiality 

 

A question can arise as to whether the fact that a document contains 

confidential information permits an entity from disclosing it on the basis that it 

is confidential. This will depend on the circumstances and in whose eyes 

something will be deemed to be confidential. The onus is on the party 

asserting confidentiality to explain why it is confidential. Does it relate to trade 

secrets or other confidential information (copyrighted information)? 
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Confidentiality is a factor to be considered but not an absolute bar to 

disclosure. You may find that any disclosure ordered may be limited – to be 

seen by experts only, to experts and lawyers only, or to a limited number of 

persons in the organisation seeking the documents (the CEO, general 

counsel etc.). Such a restriction would be exceptional and there would need to 

be good grounds for it. 

 

A limited order could be made permitting disclosure of confidential information 

to legal advisors and to a nominated officer of another entity under certain 

conditions, for example: 

 

+ Disclosed material only to be used for a certain purpose. 

+ Material will remain in the legal advisors’ custody. They are not to 

allow its removal or for it to be copied. 

+ If corporate officer is to have access to the material, this needs to be 

in the presence of the legal advisors 

+ A record be kept of the material examined, dates and times of such 

examination 

+ Material will be returned when no longer needed. 

The key issue is that just because you believe that something is confidential 

(or because you want it to be) doesn’t mean that it will be. 

 

Document Retention 

 

Depending on the circumstances, there can be a statutory obligation to retain 

documents for a certain amount of time. It depends on what the documents 

relate to and whether there is a specific statutory provision in this regard.   

 

It is prudent for a consultant to have a document retention policy to deal with 

this. This should be referred to when a query arises in relation to the possible 

destruction of documents. However depending on the circumstances, it may 

be necessary to retain documents for the time period stipulated in the policy. 
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In terms of what might be relevant to construction professionals: 

 

Data Protection Acts 1988 – 2004 

 

“Personal data” should not be retained for any longer than is “necessary”.  

What is necessary depends on the nature of data.   

 

+ Organisation of Working Time Act – 3 years (for records of 

breaks and holidays for employees) 

 

+ Recruitment – interviewees who did not get jobs (one year in 

which to take a claim under employment equality legislation) – 

therefore the records of their interviews and applications should 

be retained for one year 

 

+ Workplace Accident – 2 years (Injuries Board) 

 

+ Unfair Dismissal – employee records – 1 year 

 

+ Wrongful dismissal / breach of contract – 6 years. 

 

Safety Health and Welfare at Work (General Application) Regulations 

1993 

 

Section 60 - Records of accidents and dangerous occurrences in the 

workplaces which are required to be reported to the Health and Safety 

Authority should be retained for a period of 10 years from the date of the 

accident or dangerous occurrence. 

 

Freedom of Information Acts 

 

Section 6(9) 

 

“For such a period as is reasonable in the particular circumstances, a record 

in the possession of a person who is or was providing a service for a public 

body under a contract for services, shall if and insofar as it relates to the 
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service deemed for the purposes of this Act to be held by the body, and there 

shall be deemed to be included in the contract a provision that the person 

shall, if so requested by the body for the purposes of this Act, give the record 

to the body for retention by it for such period as is reasonable in the particular 

circumstances” 

 

EU (Access to Information on Environment) Regulations 2007-2014 

 

These apply to information in relation to the environment which is sought from 

public authorities. However the definition of “public authority” is very broad 

(broader than the definition of “public body” in the FOI legislation) and not 

exhaustive. It can extend to entities which are acting as agents or to whom a 

local authority has delegated a duty or task, or whom they have engaged 

under a contract. However, this would leave private entities open to requests 

for information and documents from members of the public.  

 

If such a request is received, it should be considered, but your first port of call 

is the Regulations – do they apply to your organisation? You may be 

contacted by a public authority (a current or former client) to assist them with 

a request that they have received under the Regulations. 

 

Do’s and Don’ts  

 

Situations may arise where there is a dispute with your client or a complaint is 

made either by your client, another professional or a third party.  There are 

certain issues which you should consider in those circumstances.  I have set 

out below some points which should be to the forefront of your mind in such a 

situation.  Some of these will seem obvious but when you are under pressure 

sometimes the obvious can be forgotten. 

 

1. Do not ignore the complaint / dispute in the hope it will go away. 

 

2. It is not always necessary to create a document or record in relation 

to this.   

 
3. Should I speak to or contact a director or more senior individual in 

my organisation to get their opinion first? Consider making a 
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telephone call if they are out of the office. If you are unhappy with the 

way something is being dealt with by a more senior person consider 

whether to refer it to another director or to the managing director.   

 

4. If it is necessary to log something in writing, for example, if a call is 

not returned and you want something logged, consider asking the 

person to call you or to contact you.  It is not always necessary to 

outline in writing what has been said or the complaint that has been 

made or the dispute that has arisen.   

 

5. If it is necessary to outline this in writing it should be recited in bald 

factual terms i.e. the fact that a complaint has been made and what 

that complaint is.  

 

6. Refrain from commenting on liability (even if that liability rests with 

another entity).  Refrain from expressing an opinion in relation to 

what has happened in writing.  Keep the comment factual.  An 

opinion can be expressed verbally.     

 

7. If it is necessary to log something in writing consider heading the 

document “legally privileged and confidential”.  Remember that this 

will not guarantee that it will be privileged.  

 

8. You should always consider whether this document will be seen by: 

 

(i) The client 

(ii) The client’s solicitor 

(iii) A judge 

(iv) Any external party 

 

9. The determination as to whether you are obliged to disclose 

something to another party will not be your determination solely.  It 

will be a legal determination, likely to be made at a much later stage. 

 

10. Always act on the basis that such a document will have to be 

disclosed.     
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11. All documents created in relation to a matter or project should be 

filed.  These include post-its, electronic records, notes, pages on 

which calculations are jotted down in relation to a project, regardless 

of whether they are considered to be preliminary. Note – engineer’s 

diaries – see 14 below. 

 

12. If a document is being created which relates to a dispute it should 

relate to that dispute only, not to other matters.  It should not refer to 

another matter or another phase of the project or another issue in 

relation to the dispute which could not possibly be confidential, for 

example an issue in relation to an invoice or an issue in relation to a 

part of the project that is proceeding in a normal manner.  Consider 

creating separate emails to deal with separate issues if necessary.   

 

13. Always remember that although an email is an informal way of 

communicating it is treated like any other document if you are forced 

to disclose it, or if it is reviewed by the Court.  Limit the number of 

individuals to whom a document is sent.  It should only be sent to 

those people that need to see it, not to everyone.  If something 

constitutes legal advice do not mix it with business advice - it should 

be filed separately.   

 

14. Diaries – the nature of your work will involve diary entries/diary 

management. Your diary entries are as important as any other 

document that you create in relation to a project and will be 

categorised in an identical manner if they are needed in the course 

of a dispute. You may consider them to be personal documents – 

they are not. Consider maintaining a central repository of diaries. 

Also consider making diary handover part of the departure procedure 

when an employee leaves, together with keys, swipe card, laptop 

etc. 

 

15. Document retention – your company may have a separate policy in 

this regard but you should be aware of the following points: 

 

+ Documents should be retained for as long as is necessary 

and no longer 
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+ What is necessary depends on the circumstances 

 

+ Generally a file should be retained for no less than six years 

from the date on which a project is completed 

 

+ For example, there is a statutory obligation to retain 

documents for 10 years from the date of the incident  if they 

relate to an incident where the Health and Safety Authority 

has carried out an investigation (a fatality or an incident 

where an employee has been absent from work for a period 

of in excess of 3 days as a result of the incident) 

 

+ Not your decision as to when a document should be 

destroyed 

 

+ If in doubt - do not destroy 

 

+ Obligation applies to all types of documents, records (see 

no. 11)  

 

Conclusion 

 

This is a rapidly evolving area. The principles are changing constantly. You 

cannot predict how/when a dispute may arise. Also, you need to carry out 

your roles in relation to projects and not have to second guess your 

decisions/written communications. However, consideration should be given to 

the appropriate steps to be taken in the event of some of the scenarios 

referred to above arising. You will be grateful in the long run. 

 

 

For further information  
please contact     
Sarah Conroy 
Partner 

T: +353 (0) 1 775 9510 
M: +353 (0) 8720 99064 
E: s.conroy@beale-law.com  
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Renewables: Challenges and Opportunities 

 

Antony Smith, Senior Partner 
November 2015 

  
Introduction  

 

We have learned that new technologies bring their own challenges.  This paper 

is designed to look at some of the new technologies that we have seen over the 

last decade, to look at those in terms of whether they present further 

opportunities for our consultant clients and, if so, how to maximise the 

opportunity but minimise the risk. 

 

It is often thought that lawyers simply warn about disasters and claims.  Our 

approach here is to look at the opportunity but to ensure you go in to those 

opportunities with your eyes open.  So we start by looking at where we have 

seen claims and the lessons learned and then finish with the opportunities that 

may exist for Consultants throughout the world.   

 

New Technologies 

 

The main new technologies we want to look at are wind and biomass waste-to-

energy projects.  There are of course new technologies involved in fracking and 

solar energy - and the general principles apply to those as well.   There is also 

the use of nuclear power but we have not focused on that in this paper, primarily 

as it utilises some old technologies, but also because it tends to be in the hands 

of a few very specialist consultants and therefore not of general application.   

 

Beale & Company Experience 

 

Waste to Energy 

 

Any new technology needs thorough research.  Some of the cases we have seen 

have adopted certain parts of the technology from other European states who 

have not used them in exactly the same context.  For example we have dealt 

with a large biomass plant failure in England.  The problem arose because 
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conventional engineering designs were used in the composting tunnel.  However 

these were copied from European designs for composting even though ultimately 

the intention in England was to use the tunnels for food waste as well as green 

waste.  The concrete in the tunnel cracked because of the huge increase in 

temperatures.  This meant that the tunnels leaked.  Thorough research would 

have shown this to be the case with all tunnels where the application had been 

used in other European countries on green waste.  Unfortunately, such research 

was not carried out.  The important difference here was the potential use of the 

plant for food waste.  Due to risk of contamination this was unacceptable to the 

authority and therefore the tunnels all had to be reconstructed.  The innovative 

technology had not been thoroughly researched. 

 

A similar problem happened in the composting hall where the heat and moisture 

differentials were huge.  As a result the conventional steel structure was not 

properly protected.  The designers thought they had protected this to a high 

standard but in fact what was necessary was a far greater level of protection 

against corrosion.   

 

The first lesson is to research technologies thoroughly; to think about the 

applications in which they are currently used, and how their proposed use will 

differ.     

 

Wind Farms 

 

Commercial wind farms have been around in the UK and Europe for 25 years, 

but we are now just beginning to see claims and court reported decisions (see 

below). The problems are again brought about because of conventional 

engineering solutions being applied to new technologies.  One of the main things 

we have found is that onshore wind farms have had problems with foundations 

cracking.  This has been caused because fatigue was not known about at the 

time of the design, and therefore was not taken into account.  We are now seeing 

very expensive repairs being required to remediate foundations where cracking is 

present.  We are also seeing significant consequential losses.  For example, one 

turbine out of action could cost €1,500 per day as a result of the downtime alone.  

Therefore we need contractual protection.  We also need to consider the design 

of these units and what impact the use of new technologies on conventional 

design may have. 
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Wind farms are now at a stage where they are being sold.  This means that the 

current owners are looking to ensure that their plant is in good condition.  We are 

seeing engineers performing an audit role, but care must be taken in carrying out 

such audits.  Disposal of wind farm sites also means that purchasers of these 

wind farms are engaging engineers to investigate and to advise on the adequacy 

of the original design and the quality of construction.  Both these tasks are 

excellent opportunities for work and we would encourage you to win that work, 

but this has to be done for a proper fee, and mast take in to account all the 

lessons learned over the last ten years.  

 

Solar 

 

We are not aware of any design defects as such.  The only problems we are 

aware of are in respect of the specification of products which have then turned 

out to be defective in manufacture.  This is particularly so in respect of products 

from China.  By way of analogy we are aware that bolts have caused issues 

when purchased from China because they have not been to the correct hardness 

standard despite certificates to the contrary.  Therefore it is important to consider 

when specifying particular units as to the source of the supply and the quality of 

the solar panels, and associated items. 

 

As in most circumstances, a cap on liability is essential together with a net 

contribution clause.  A number of contractors are going bust in this field because 

they are often set up for one off applications, but once problems start they have 

insufficient insurance cover, and are unable to meet their liabilities – forcing them 

to cease trading. 

 

Important Case Law 

 

As mentioned above, this is still a relatively new area.  However we have had 

one important Court of Appeal case in England reported on a wind farm. 

 

In the case of MT Højgaard A/S v E.ON Climate and Renewables UK Robin Rigg 

East Ltd and another [2015] EWCA Civ 207 the Court of Appeal reversed a 

Technology and Construction Court (“TCC”) judgment.  The TCC found the 

contractor liable for failure to achieve the required 20 year life of grouted 
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connections in the foundations of an offshore wind farm, even though they had 

acted in reliance on a design standard which contained a fundamental error.  The 

case turned on the construction of the contract as a whole, which the court found 

included mutually inconsistent provisions in respect of the key obligations.  The 

judgment contains a useful summary of the principles of contract interpretation in 

these circumstances.  

 

Højgaard A/S (the contractor) agreed to design, fabricate and install foundations 

for 60 wind turbine generators for the Robin Rigg offshore wind farm in Scotland. 

The contract contained a fairly standard reasonable skill and care clause, but the 

employer's requirements required the contractor to: 

 

 Prepare its detailed design in accordance with international 

standard DNV-OS-J101 for the design of offshore wind turbines 

(J101), and stated: 

 "The design of the foundations shall ensure a lifetime of 20 years 

in every aspect without planned replacement..." (Paragraph 

3.2.2.2, technical requirements.) 

 

The works were found to be defective, with the problem stemming from an error 

in J101 rather than the contractor's negligence. A dispute arose about whether 

the contractor was responsible for the defects and liable for the cost of the 

required remedial work, estimated at €26.25 million. 

 

At first instance the TCC held that the contractor was liable for the cost of the 

remedial work, finding that the absolute obligation to achieve a particular result 

could exist in parallel with the obligation to use reasonable skill and care.  The 

TCC held that in accepting overall design responsibility for the Works, MTH had 

the risk of the error in J101. MTH appealed on the grounds that the TCC had 

erred in the interpretation of the Contract. E.ON cross-appealed on the grounds 

that MTH had committed other breaches by failing to carry our further testing 

which was required under the Contract prior to carrying out the Works, on the 

basis that these would have brought to light the error in J101.  

 

The Court of Appeal recognised that the dispute required it to decide which party 

was liable for remedial works, but where neither party had been negligent. As 

stated earlier, the defects arose from a significant error in J101, which meant that 
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the works could not fulfil their intended purpose for 20 years, as envisaged by the 

contract. 

 

The Court of Appeal found in favour of MTH on its appeal.  In relation to E.ON’s 

cross-appeal, while the Court of Appeal found that MTH were in breach of the 

Contract, it awarded only nominal damages on the basis that E.ON had not 

suffered any losses as a result of the breaches.  

 

The Court of Appeal acknowledged that if drafted with “sufficient clarity”, a 

contract can impose a “double obligation” upon a contractor, i.e. an obligation to 

comply with particular standards and specifications (e.g. the J101 standard) and 

to achieve a particular result (e.g. a service life of 20 years).  However, the Court 

of Appeal held that on a proper construction of the provisions of the Contract 

between E.On and MTH, it did not impose such a double obligation.    

 

Instead the Court stated that a design life of 20 years, "does not mean that 

inevitably it will function for 20 years, although it probably will".  The Court 

concluded that the individual provisions of the Technical Requirements requiring 

a 20 year service life (as opposed to design life) were “too slender a thread” upon 

which to conclude that MTH gave a warranty to this effect. 

 

The obligations in clause 8.1 of the contract conditions took precedence in any 

event - clauses 8.1(i) and (iv) required the contractor to act professionally and 

with reasonable skill and care, and the ER’s did not go far enough to impose an 

absolute obligation. 

 

Accordingly, E.ON had to bear the agreed €26.25 million remedial costs. 

 

Although perhaps the most significant effect of this judgment relates to the strict 

interpretation of the contractual terms between the parties, the case clearly also 

highlights the developing nature of the wind farm technology. Such was the state 

of the industry, the designer (like everyone else at the time) was unaware that a 

significant error had been incorporated into the standard itself. 
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Waste-to-Energy Projects 

 

Waste incineration is a treatment process that involves the combustion of organic 

substances contained in waste materials. The heat resulting from the incineration 

process can be used to generate electric power and heat.  

 

Certain European countries, such as Denmark, Sweden and Germany, rely 

heavily on incineration as one of the main forms of waste disposal alongside 

recycling. Power generated from large-scale waste incineration does not 

normally qualify for renewable energy incentives, but in certain countries (such 

as Denmark and Sweden) energy generated from incineration has been an 

established part of the energy mix for more than a century.  

 

With other countries aiming to reduce their reliance on landfills for waste disposal 

(for example, the UK and Poland), there is significant potential for growth in 

waste incineration and associated power production. 

 

Current renewable energy subsidies are heavily biased in favour of bioenergy 

(with some energy from waste subsumed into this category) even though 

scientific evidence shows that carbon emissions associated with bioenergy can 

be even higher than those associated with coal. Over 70% of all energy classed 

as renewable in the UK currently comes from biomass (including waste) and this 

proportion is set to increase. Currently, Government support for electricity from 

onshore wind and solar power is being curbed, with much of it being redirected to 

biomass electricity.  

 

The UK burns more wood pellets than any other country in the EU, the vast 

majority in power stations. The UK imports more wood pellets from North 

America than any other country in the world and imports are expected to rise 

steeply. Current industry plans would, if fully realised, see over 65 million tonnes 

of wood being burned in UK power stations every year – compared to a total 

annual wood production of 10 million tonnes across the country. 
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Costs / Subsidies: 

 

To quantify the true ‘cost’ of energy is an extremely complex matter. It depends 

on the age and type of plant operating in a particular country as well as physical 

and market connections. 

 

The cost of energy across the EU can be broken down into several components:  

 

 Capital expenditure (which includes decommissioning and waste 

costs where applicable); 

 Operational expenditure; and  

 Fuel cost.  

 

In 2009 there were 449 waste incineration plants operating across twenty 

Western and Central European countries. A total throughput of c.69.4million 

tonnes of waste was recorded for 2009.  

 

Denmark, France, Germany, the Netherlands, Sweden and Switzerland have the 

largest installed incineration capacities as a percentage of total municipal solid 

waste (‘MSW’) generated.  

 

The UK paid to send 45,000 tonnes of household waste from Bristol and Leeds 

to Norway between October 2012 and April 2014, showing that waste is now a 

commodity and there is a large market for it in the EU states. 

 

Waste to energy has become a preferred method of rubbish disposal in the EU, 

and in June 2014 there were 420 plants in Europe equipped to provide heat and 

electricity to more than 20 million people. Germany ranks top in terms of 

importing rubbish, ahead of Sweden, Belgium and the Netherlands. Norway 

boasts the largest share of waste to energy in district heat production.  

 

As of 2014, Oslo can take 410,000 tonnes of waste a year and import 45,000 

tonnes from the UK. Europe as a whole currently dumps 150m tonnes of waste in 

landfills every year, displaying that there is clearly great potential in using waste 

for energy.  

 



+

 

 
London  |  Bristol  |  Dublin  |  Dubai www.beale-law.com 

Renewable Energy 
19 November 2015  

Larger facilities realise cost savings per unit of waste processed; most also 

feature material recovery operations in parallel with the incineration plant. 

Incineration is also widely utilised outside of Europe with facilities in operation in 

most developed countries.  

 

There is also a recent trend which proposes that biomass and waste incineration 

must be excluded from renewable electricity subsidies. This would include 

dedicated biomass electricity, biomass as well as waste with combined heat and 

power, coal to-biomass conversions and advanced gasification as well as 

bioliquids. 

 

The Government’s promises of ‘fathering’ Renewable Obligation Certificates 

(ROCs) for biomass electricity do not form part of any legislation, and eligibility 

rules for ROCs can and should be amended via secondary legislation to ensure 

that all subsidies go to genuinely sustainable and genuinely low-carbon 

renewable energy.  

 

Member States to the Convention on Biological Diversity (including the UK) have 

unanimously agreed to the Aichi Biodiversity Targets which require that:  

 

i. ‘By 2020, at the latest, incentives, including subsidies, harmful to 

biodiversity are eliminated, phased out or reformed in order to minimize 

or avoid negative impacts, and positive incentives for the conservation 

and sustainable use of biodiversity are developed and applied, 

consistent and in harmony with the Convention and other relevant 

international obligations, taking into account national socio-economic 

conditions.’ 

 

As a Proposal for the European Parliament and Council explains:  

 

i. ‘...The Union and Member States will need to put in place the right 

conditions to ensure that environmental externalities are adequately 

addressed and that the right market signals are sent to the private 

sector, with due regard to any adverse social impacts. This will involve 

applying the polluter-pays principle more systematically, through phasing 

out environmentally harmful subsidies and shifting taxation away from 

labour towards pollution...’ 
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Impacts: 

 

Significant climate impacts occur as a result of the emissions from waste 

incineration. Human toxicity is a significant impact for waste due to the toxic 

emissions resulting from waste incineration, and for domestic solar thermal due 

to mining of raw materials for components. The impact is less for other 

technologies.  

 

Conclusion 

 

There are great opportunities for consultants in these new technology fields but 

there are also risks.  We hope that we can highlight those risks for you as far as 

the contractual side is concerned.  In as far as the design is concerned we would 

say please ensure that you have sufficient fee proposed that enables you to 

research the technology properly.   There is no substitute for experience but 

experience with new technology is difficult to get.  So go through the chicken and 

egg stage by good research. 
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